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Court of Appeals of the District of Columbia 


No. 4938. 

Gordon W. Benson, Appellant, 

vs. 

Gertrude M. Benson. 


a Supreme Court of the District of Columbia. 

Equity. No. 45644. 

Gertrude M. Benson, Plaintiff 

VS. ! 

Gordon W. Benson, Defendant, and Naomi! Matthews, 

Otherwise Known as Naomi Benson, Corespondent. 

! 

United States of America, 

District of Columbia, ss: 

! 

Be it remembered, That in the Supreme j Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned,!the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: j 

1 Bill of Complaint for Absolute Divorce . 

Filed May 12, 1926. j 

i 

I 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

| 

Equity. No. 45644. I 

Gertrude M. Benson, Plaintiff, 

vs. | 

Gordon W. Benson, Defendant, and Nao^i Matthews, 
Otherwise Known as Naomi Benson, Corespondent. 

I 

The Bill of Complaint of Gertrude M. Benson respect¬ 
fully shows to this Honorable Court as follows: 

1—4938a I 
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1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and has been such resident 
for more than three years next preceding the institution of 
this suit; that this bill is filed herein in her own right and 
as the wife of the defendant, Gordon W. Benson. 

2. That the defendant, Gordon W. Benson, is likewise a 
citizen of the United States and a resident of the District 
of Columbia, and is sued herein in his own right and as the 
husband of plaintiff; that the co-respondent, Naomi Mat¬ 
thews, otherwise known as Naomi Benson, is likewise a 
citizen of the United States and a resident of the District 
of Columbia, and is sued herein in her own right. 

3. That plaintiff and defendant, Gordon W. Benson, were 
lawfully married on to-wit October 9, 1915 in the Citv of 
Baltimore, State of Maryland. 

4. That no children were born of the said union. 

2 5. That following the aforesaid marriage the plain¬ 

tiff and defendant, Gordon W. Benson, returned to 
the District of Columbia and took up their residence here 
as husband and wife, residing first at premises 1235 New¬ 
ton Street, N. E., subsequently at 70 Rhode Island Avenue, 
N. W., and finally at 1235 Newton Street, at no time resid¬ 
ing in any other jurisdiction than the District of Columbia. 

6. That although plaintiff has steadfastly and continu¬ 
ously demeaned and conducted herself as an affectionate 
and considerate wife, yet the defendant, Gordon W. Ben¬ 
son, unmindful of the same, has during the entire married 
life of plaintiff and defendant, exhibited towards her a 
course of systematic cruelty and abuse, resulting in his 
finally on to-wit February 1st, 1921 deserting and abandon- 
ing plaintiff while they resided at premises 1235 Newton 
Street, N. E., Washington, District of Columbia, which said 
desertion and abandonment on the part of the defendant 
has continued without interruption until the present time. 
Plaintiff avers that she at no time has been guilty of anv 
cause for the separation of plaintiff and defendant, and 
at no time since the aforesaid desertion has defendant 
offered to provide a home for plaintiff, and to receive her 
back as his wife. Plaintiff avers the fact to be that during 
the spring months of the year 1919 defendant became ac¬ 
quainted with one Naomi Matthews, otherwise known as 
Naomi Benson, who at that time lived on Quarels Street, 
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Kenilworth, D. C., and after said acquaintance was made, 
continuously was in the company of the said! Naomi Mat¬ 
thews, otherwise known as Naomi Benson, the co-respond¬ 
ent named herein, plaintiff becoming advised of defend¬ 
ant’s infatuation for the co-respondent by the fact that he 
would frequently telephone plaintiff at their home 

3 that he would be detained in the city hi the evening 
on account of work, when as a matter o^ fact his time 

was spent entertaining the co-respondent narped herein. 

Plaintiff caused the conduct of the defendant at this time 
to be observed with the result that he would ibe an almost 
nightly visitor at the home of the co-respondent in Kenil¬ 
worth, D. C. When plaintiff would question the defendant 
about his absence from home in the evening^ his explana¬ 
tion would be that he was either busy at the office or calling 
on some gentleman friend. Plaintiff avers the fact to be 
that following the discovery of the fact that the defendant 
was visiting the co-respondent she personally entreated 
said co-respondent to cease going with her husband, being 
influenced in this act by the motive and desiife to keep her 
home life intact, and the co-respondent herein promised 
that she would not thereafter associate with the said de¬ 
fendant. Plaintiff avers that this promise was not kept by 
the co-respondent however, and in the spring of the follow¬ 
ing year the defendant resumed his visits to the home of 
the co-respondent, and when plaintiff remonstrated with 
defendant again at his conduct, the defendant promised 
that he would not thereafter again see the said co-respond¬ 
ent. Plaintiff avers the fact to be that this promise of the 
defendant was likewise broken, defendant again resuming 
his visits in the home of the co-respondent, jwithin a very 
short time after the incident above referredTo. 

7. Plaintiff avers that in the month of June, 1920 the de¬ 
fendant went to Jackson, Tennessee to accept temporary 
employment, remaining only a few months. ;When defend¬ 
ant returned to the District of Columbia, he again sought 
the society and companionship of the co-respondent, 

4 over the protestations and against th^ objections of 
plaintiff, and was continually thereafter in the so¬ 
ciety of the said co-respondent until the separation of the 
parties hereinabove referred to. Plaintiff avers the fact 
to be that the defendant, Gordon W. Bensdn, indulged in 
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the use of intoxicating liquor to excess, and spent practi¬ 
cally every night away from home in the company of the 
co-respondent, all of which treatment of planitiff, oper¬ 
ating on her nervous system, resulted in her becoming 
distressed and ill. Plaintiff avers the fact to be that the 
defendant, Gordon W. Benson, for approximately one year 
last jjast, resided at premises 1430 Kenilworth Avenue, 
N. E., where the co-respondent, Naomi Matthews, other¬ 
wise known as Naomi Benson, also resided, and for sev¬ 
eral months last past defendant and the co-respondent have 
represented to the public, particularly to their friends, that 
they are husband and wife. 

8. Upon information and belief plaintiff avers the fact 
to be that the defendant, Gordon W. Benson, and the co¬ 
respondent, Naomi Matthews, otherwise known as Naomi 
Benson, have for more than six months last past lived at 
premises 1430 Kenilworth Avenue, N. E., Washington, Dis¬ 
trict of Columbia in open and notorious adultery. 

9. Upon information and belief plaintiff avers the fact 
to be that the defendant, Gordon W. Benson, and the co¬ 
respondent, Naomi Matthews, otherwise known as Naomi 
Benson, have been guilty of divers acts of adultery with 
each other at premises 1430 Kenilworth Avenue, N. E., 
Washington, District of Columbia, between April 1st, 1926 
and April 20, 1926. 

10. Plaintiff avers the fact to be that the defendant, Gor¬ 
don W. Benson, and the co-respondent, Naomi Matthews, 

otherwise known as Naomi Benson, committed the 
5 act and dffense of adultery with each other on to-wit 
April 26, 1926 at premises 1430 Kenilworth Avenue, 
N. E., Washington, District of Columbia. 

11. Plaintiff avers the fact to be that the defendant, Gor¬ 
don W. Benson, and the co-respondent, Naomi Matthews, 
otherwise known as Naomi Benson, committed the act and 
offense of adultery with each other on to-wit April 27th, 
28th, 29th, 30th, and May 1st, 1926 at premises 1430 Kenil¬ 
worth Avenue, N. E., Washington, District of Columbia. 

12. Upon information and belief plaintiff avers the fact 
to be that the defendant, Gordon W. Benson, and the co¬ 
respondent, Naomi Matthews, otherwise known as Naomi 
Benson, committed various acts of adultery with each other 
at premises 1430 Kenilworth Avenue, N. E., Washington, 
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District of Columbia on various dates between January 1st, 
1926 and May 1st, 1926, the exact dates of said acts of 
adulter}^ being at the present time unknown! to plaintiff. 

13. That all of the foregoing acts of adulferv were com- 
mitted by the defendant and the co-respondent without the 
consent, the procurement or the connivance of plaintiff, and 
since learning of the same she has not cohabited with the 
defendant, Gordon W. Benson, as his wife. 

14. Plaintiff avers that during the entire married life of 
plaintiff and defendant, the latter was indolent, shiftless 
and improvident, never properly supporting plaintiff, nor 
making an effort to establish a home for tljiem. Plaintiff 
was compelled to obtain employment in order to support 
herself, and is now employed in the United States Depart¬ 
ment of Agriculture as a clerk, at a salar>1 of $1,440 per 
year; that defendant is employed as a salesman by the 
Barry-Pate Motor Company, 1218 Connecticut Avenue, 

N. W., Washington, D. C., where his learnings, dur- 
6 ing the last two months, so plaintiff is informed and 

believes and accordingly avers, havb averaged as 
large as $100.00 per week. Plaintiff avers that the defend¬ 
ant, Gordon W. Benson, during the last several years has 
spent most of his time in idleness, and until recently was 
never in a position to contribute anything jtowards plain¬ 
tiff’s support, due to his unwillingness to wolrk or endeavor 
to succeed in business, during which period' of idleness he 
was encouraged and supported by his mother, Ella Lord 
Benson, of 1235 Newton Street, N. E., who jwas the benefi¬ 
ciary under the will of John B. Lord, to thje extent of re¬ 
ceiving one-sixth of the estate left by the said John B. Lord, 
and the value of her share, according to plaintiff’s infor¬ 
mation and belief, is in the neighborhood of $70,000. Upon 
information and belief plaintiff avers that 'the defendant, 
Gordon W. Benson, has received at various dimes substan¬ 
tial contributions from his mother, and fropi the proceeds 
of the aforementioned estate, and is well able, in view of 
this fact, and further in view" of his present earnings, to 
contribute a reasonable sum weekly or monthly towards 
plaintiff’s support. Plaintiff has been limited in her 
ability to perform clerical w-ork by her lack of knowledge 
of business administration methods, and has been unable 

7 i 

to save anything, has been compelled to gp in debt from 
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time to time for the necessaries of life. Plaintiff states the 
fact to be that the defendant has not contributed one cent 
to her support since their separation. 

Wherefore, the premises considered, plaintiff prays as 
follows: 

1. That the United States writ of subpoena issue from 

this Court, directed to the defendants, commanding 

7 them and each of them to appear herein on a day 
certain and answer the exigencies of this bill. 

2. That all necessarv rules may from time to time issue. 

3. That pending the outcome of this suit plaintiff be 
awarded alimony pendente life, counsel fees and the costs 
of this proceeding. 

4. That upon a final hearing of this cause plaintiff be 
awarded a decree of divorce a vinculo matrimonii from the 
defendant, Gordon W. Benson, on the ground of adultery, 
counsel fees and costs. 

5. And for such other and further relief as the nature of 
the case may require. 

GERTRUDE M. BENSON, 

Plaintiff. 

RAYMOND NEUDECKER, 

Attorney for Plaintiff. 

District of Columbia, ss: 

Gertrude M. Benson, being first duly sworn, according to 
law, deposes and says; that she has read the foregoing bill 
by her subscribed and knows the contents thereof; that the 
matters and things therein contained as of her own knowl¬ 
edge are true, and those based upon information and belief, 
she believes to be true. 

GERTRUDE M. BENSON. 

Subscribed and sworn to before me this 6" dav of Mav, 
1926. 

[notarial feEAL.] WILLIAM C. ASHFORD, 

' Notary Public, D. C. 

8 Ansiver of Defendant Gordon IF. Benson. 

Filed June 2, 1926. 

******* 

The defendant, Gordon W. Benson, for answer to plain¬ 
tiff’s Bill of Complaint filed herein, says: 
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j 

1. Answering the 1st paragraph of said Bill| of Complaint, 
this defendant admits that the plaintiff is aj citizen of the 
United States and a resident of the District of Columbia at 
this time, but he is not advised definitely and certainly as 
to her place of residence during the three years next preced¬ 
ing the institution of this action and is, therefore, unable to 
answer said allegation. 

Further answering the said 1st paragraph of said Bill 

of Complaint, this defendant admits that said Bill is filed 

in plaintiff’s own right, but emphatically denies that it 

is filed as the wife of this defendant and alleges the facts 

1 . 

to be that the plaintiff is not the wife of jthis defendant 
and was not such wife at the time of the institution of this 
action and has not been the wife of this defendant since 
the 12th day of August, A. D., 1925, as will jmore fully ap¬ 
pear from the facts hereinafter alleged. 

2. This defendant, in answer to the 2nd paragraph of 
said Bill of Complaint, admits that he is a citizen of the 
United States and at the time of the filing! of the Bill of 
Complaint herein resided in the District of iColumbia, and 
admits that he is sued in said Bill of Complaint in his own 
right, but emphatically denies that he is the husband of the 
plaintiff herein, and denies that he was suchlhusband at the 
time of the filing of this action. 

Further answering said 2nd paragraph of said Bill 
9 of Complaint, this defendant admits!that the co-re¬ 
spondent, Naomi Benson, also designated in said Bill 
of Complaint as Naomi Matthews, is a citizen of the United 
States and that at the time of the filing of said Bill of Com¬ 
plaint she resided in the District of Columbia with this de¬ 
fendant, and that she is sued in said Bill of Complaint in 
her own right, but this defendant says that she, his co-de¬ 
fendant herein, is and has been continuously since the 24th 
day of September, 1925, the lawful wife of jthis defendant. 

3. This defendant, in atfswcr to the 3rd paragraph of saitf 
Bill of Complaint, admits that the plaintiff and this de¬ 
fendant were lawfully married in the City of Baltimore, 
State of Maryland, on the 9th day of Octobbr, 1915, but al¬ 
leges that said marriage was legally dissolved long before 
the institution of this suit, as hereinafter alleged. 

4. In answer to the 4th. paragraph of said Bill of Com¬ 
plaint, this defendant admits that no children were born of 
the said union of the plaintiff herein and this defendant. 
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5. Answering the 5th paragraph of said Bill of Com¬ 
plaint, this defendant admits that after his marriage to the 
plaintiff herein, on the 9th day of October, 1915, that they 
returned to the District of Columbia and took up their resi¬ 
dence in said District as husband and wife, residing first at 
premises known as 1235 Newton Street, Northeast, and sub¬ 
sequently at 70 Rhode Island Avenue, Northwest, and later 
at said 1235 Newton Street, and that during all of the time 
thev lived together as husband and wife thev resided in the 

•f • *—■ * 

District of Columbia. 

6. Answering the 6th paragraph of plaintiff’s Bill of 
Complaint, this defendant specifically and emphatically de¬ 
nies that the plaintiff during the time she lived with 

10 this defendant as his wife demeaned and conducted 
herself as an affectionate and considerate wife, but 
alleges the facts to be that for more than one year prior to 
their final separation, as hereinafter specified, she showed 
verv little affection or consideration whatever for this de- 

mf 

fendant, her then husband, and treated this defendant with 
coolness and disinterestedness and neglected her duties in 
the home to the verv great discomfort of this defendant. 

Further ansivering said 6th paragraph of said Bill of 
Complaint, this defendant denies that he during the time 
the plaintiff and he lived together as husband and wife was 
unmindful of his duties as plaintiff’s husband and denies 
that he exhibited towards her a course of systematic cruelty 
and abuse, and denies that his treatment of the plaintiff dur¬ 
ing said time resulted in his desertion and abandonment of 
the plaintiff while they resided at premises known as 1235 
Newton Street, Northeast, Washington, District of Colum¬ 
bia, and denies most emphatically that he ever at any time 
abandoned or deserted the plaintiff and alleges the facts to 
be that the plaintiff on or about the 5th day of February, 
1 921, while she and this defendant were living at said prem¬ 
ises known as 1235 Newton Street, without any reason or 
cause, and without the knowledge or consent of this defend¬ 
ant, wilfully abandoned and deserted him and shortlv there- 
after removed from said premises, all of her personal be¬ 
longings contained therein, and later removed practically 
all of the furniture and other property contained in their 
said home, and stated to this defendant and others that she 
never intended to live with this defendant as his wife; that 
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this defendant upon different occasions requested the plain¬ 
tiff and pleaded with her to come back |to him as his 

11 wife and resume the marital relation bujt the plaintiff 
on all such occasions emphatically refused to comply 

with said requests or entreaties and stated to this defend¬ 
ant on several of said occasions that she was satisfied and 

I 

happy to be separated from him, and that she would never 
again live with him as his wife, and that hd could go his 
wav and she would go hers. 

Further answering said Dili paragraph of! the said Bill 
of Complaint, this defendant denies that the plaintiff at 
anv time has been guiltv of anv acts which cjould be justi- 
fiable cause for the separation of plaintiff h n d defendant 
and denies the allegation in said Bill to the effect that he at 
no time since their separation has offered to provide a home 
for the plaintiff and to receive her back as life wife, but al¬ 
leges the facts to be that for some months after the plaintiff 
abandoned and deserted him as above set forth, he fre¬ 
quently importuned and begged her to come back to him as 
his wife and offered to provide her with a prbper home, all 
of which she emphatically and consistently refused. 

Further answering said 6th paragraph of plaintiff’s Bill 
of Complaint, this defendant admits that in the Spring 
months of the year 1919 he became acquainted with his co¬ 
defendant, whose name was then Naomi Matthews, and that 
she lived at the time on Quarles Street, Kenilworth, District 
of Columbia, and that he thereafter was upon some occa¬ 
sions in her presence, but on practically all; of such occa¬ 
sions other persons, usually members of lief family, were 
present, and that his associations with her at that time were 
solelv of a friendlv and sociable nature and tliat nothing im- 
proper and no improprieties occurred between them on the 
occasions when they were thrown together. He spe- 

12 cificallv denies that he was in the company of Naomi 
Matthews almost nightly after he became acquainted 

with her as aforesaid, as alleged in said I paragraph of 
said Bill of Complaint, and denies that he frequently tele¬ 
phoned the plaintiff at the home of the plaintiff and this de¬ 
fendant that he would be detained in the City! in the evening 
on account of work, and that as a matter of fact his time 
was spent entertaining the said Naomi Matthews, as alleged 
in said paragraph of said Bill of Complaint, but alleges the 
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facts to be that he did at times telephone the plaintiff at the 
home of the plaintiff and this defendant that he would be de¬ 
tained on account of work or that he expected to spend the 
evening with friends and that on these occasions he did in 
fact work or spend his evenings with friends, and he de¬ 
nies that on such occasions he was spending his time enter¬ 
taining his co-defendant herein. 

Further answering* the said 6th paragraph of said Bill 
of Complaint, this defendant denies the allegation therein 
contained to the effect that he almost nightlv visited the 
home of his co-defendant herein and that when he was in 
the actual company of his co-defendant that he explained 
to the plaintiff that he was either busy at the office or call¬ 
ing on some gentlemen friends. 

Further answering the said 6th paragraph of said Bill 
of Complaint, this defendant says that he has no personal 
knowledge of that part of said paragraph which alleges the 
fact that the plaintiff visited his co-defendant herein and 
entreated her to cease going with this defendant and that 
his co-defendant made certain promises relative thereto 
and is, therefore, unable to answer that part of said para¬ 
graph of said Bill of Complaint and demands strict proof 
thereof. 

13 Further answering said 6th paragraph of said Bill 
of Complaint, this defendant says that he never at 
any time promised and agreed, as alleged in said paragraph 
of said Bill of Complaint, that he would not. thereafter see 
or visit his co-defendant. 

7. Answering the 7th paragraph of said Bill of Com¬ 
plaint. this defendant admits that in the month of May, 
1920, he went to Jackson, Tennessee, and there accepted 
employment, and that he remained there until the month 
of September. 1920, when he returned to his home and the 
plaintiff, his then wife, in the District of Columbia, but 
denies that over the protestations and against the objec¬ 
tions of the plaintiff he sought and was continuously there¬ 
after in the society of his co-defendant until the final sepa¬ 
ration of the plaintiff and this defendant, as the same is 
alleged in said paragraph of said Bill of Complaint, and 
says that within the said period he was in the City of New 
York and in the City of Baltimore for about one and one- 
half months seeking employment, and was not during said 
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absence at any time within the said District! of Columbia 
and did not during* the said month and one-lialf see his 
co-defendant. 

Further answering* said 7th paragraph of said Bill of 
Complaint, this defendant denies that he at any time used 
intoxicating* liquors to excess and that lie spent practically 
every night away from his home in the company of his 
co-defendant, as alleged in said paragraph. 1 of said Bill 
of Complaint, and he specifically denies that jhis treatment 
of the plaintiff caused her distress, nervousness and illness, 
as alleged in said paragraph of said Bill of Complaint. 

Further answering said 7th paragraph of said Bill 
14 of Complaint, this defendant denies that he has for 
approximately one year just preceding the filing of 
plaintiff’s Bill of Complaint resided at premises known as 
1430 Kenilworth Avenue, Northeast, where his co-defend¬ 
ant also resided, but admits that he and his co-defendant 
have resided at the said premises 1430 Kenilworth Avenue, 
since about the 1st day of November, 1925’ continuously 
and are now residing thereat, and that thojv have so re¬ 
sided at said address and are now so residing thereat as 
husband and wife, for the reason that they;were lawfully 
married in the City of Chicago, in the Countv of Cook and 
in the State of Illinois, after this defendant had been law¬ 
fully divorced from the plaintiff herein, as hereinafter set 
forth, on, to wit, the 24th day of September,; 1925, and that 
they have continuously since said date lived! and cohabited 
and are now living and cohabiting as husband and wife 
as this defendant is informed they have a lawful right so 
to do. A copy of the certificate of said marlriage is hereto 
attached, marked “Exhibit A.” 

8. Answering the 8tli paragraph of said Bill of Com¬ 

plaint, this defendant denies that he and h}s co-defendant 
have at any time lived in open and notorious adultery at 
premises 1430 Kenilworth Avenue, Northeast, Washington, 
District of Columbia, or elsewhere, but avers the fact to be 
that they are now and have been continuously since the 
24th day of September, 1925, legally wedded as husband 
and wife, as set forth in his answer to the; 7th paragraph 
of this Bill. i 

9. Answering the 9th paragraph of said Bill of Com¬ 
plaint, this defendant emphatically denies that he and his 
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co-defendant committed any acts of adultery at premises 
1430 Kenilworth Avenue, Northeast, Washington, 

15 District of Columbia, between April 1, 1926, and 
April 20, 1926, as alleged in said paragraph of 

Complaint. 

10. Answering the 10th paragraph of said Bill of Com¬ 
plaint this defendant denies that he and his co-defendant 
committed any act or offense of adultery with each other 
on April 26, 1926, at premises 1430 Kenilworth Avenue, 
Northeast, Washington, District of Columbia. 

11. Answering the 11th paragraph of said Bill of Com¬ 
plaint this defendant emphatically denies that he and his 
co-defendant committed the act or offense of adultery with 
each other on the 27th, 28th, 291 h and 30th of April ami 
the 1st of May, 1926, at premises 1430 Kenilworth Avenue, 
Northeast, Washington, District of Columbia, or upon 
either of said dates. 

12. Answering the 12th paragraph of said Bill of Com¬ 
plaint, this defendant denies that he and his co-defendant 
committed acts of adultery with each other at premises 
1430 Kenilworth Avenue, Northeast, Washington, District 
of Columbia, between January 1st, 1926, and May 1st, 1926, 
as alleged in said paragraph. 

13. Answering the 13th paragraph of said Bill of Com¬ 
plaint, this defendant admits that he and the plaintiff have 
not lived together or cohabited together as husband and 
wife since plaintiff abandoned and deserted this defendant 
as hereinbefore set out. 

14. Answering the 14tli paragraph of said Bill of Com¬ 
plaint, this defendant emphatically denies that during the 
married life of the plaintiff and this defendant he was negli¬ 
gent, shiftless or improvident, and most emphatically de¬ 
nies that he failed to properly support the plaintiff during 

said time and that he failed to establish a proper 

16 home for them, and he emphatically denies that 
plaintiff was compelled to obtain employment in 

order to support herself while she was living with this 
defendant as his wife, and alleges the facts relative thereto 
to be that he did at all times during the time plaintiff and 
this defendant lived together as husband and wife, provide 
a proper and suitable home and furnished and provided 
to the plaintiff every necessity of life and many luxuries, 
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and that during’ the time they lived together as husband 
and wife plaintiff, except for a short time at Ithe Veterans’ 
Bureau in the early part of 1920 and in Beauty Culture 
work from November, 1920, to the time of her wilful de¬ 
sertion of this defendant, as herein allegedj but was not 
compelled to take such employment to earn money for her 
support and maintenance, but during* all of the time plain¬ 
tiff and this defendant were living together as husband 
and wife she was by this defendant abundantly supplied 
with the means of living and for proper enjoyment of life. 

Further answering the said 14th paragraph of said Bill, 
this defendant admits upon information and belief that the 
plaintiff is now employed in the United States Department 
of Agriculture, as a Clerk, at a salary of $1,440 per year. 
He admits that he has not at any time contributed to the 
support and maintenance of the plaintiff since she aban¬ 
doned and deserted him, as hereinbefore alleged, except to 
the extent of $10 which was given to her some time shortly 
after her said desertion, and denies that !he was or is 
under any legal obligation to contribute to her support 
and maintenance since her said abandonment and deser¬ 
tion; that after the plaintiff abandoned and deserted this 
defendant, as hereinbefore alleged, she took practically all 
of the property and assets of every kind and character 
which this defendant then possessed and appro- 
17 priated same to her own use and stated that if he 
would permit her to take this property that she 
would be satisfied and would never again lbok to him for 
support or maintenance, and upon this specific understand¬ 
ing and agreement she was permitted to tak(> said property 
and assets. j 

Further answering said 14t.h paragraph of said Bill of 
Complaint, this defendant admits that lie is] employed as a 
salesman by the Barry-Pate Motor Company, 1218 Connec¬ 
ticut Avenue, Northwest, Washington, Distribt of Columbia, 
but denies that his earnings during the t\yo months just 
preceding the filing of the Bill of Complaint herein have 
averaged as much as $100 per week, but $vers the facts 
to be that his employment is on a commission basis and 
some weeks he is unable to earn any money whatever, 
while in other weeks if sufficient sales are ihade he is able 
to earn as commissions as high as $50 or $60 per week, 
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but avers the fact to be in this respect that his average 
weekly arnings since lie was so employed have not ex¬ 
ceeded $20 per week and that his earnings are at all times 
exceedingly uncertain. This defendant avers that he has 
no property of any kind or character except a Chevrolet 
Coach automobile, which he uses for demonstration pur¬ 
poses in an effbrt to sell Chevrolet automobiles, which 
demonstrator automobile is of the reasonable value of 
$600, but that this automobile was purchased with money 
borrowed, which he still owes, and that he has no other 
means of support, except his personal earnings as a sales¬ 
man, as above set forth. 

Further answering said 14th paragraph of said Bill of 
Complaint, this defendant denies that during the last sev¬ 
eral years he has spent most of his time in idleness and 
that until recently he was never in a position to con- 
18 tribute anything towards plaintiff’s support, and 
that such condition existed because of his unwill¬ 
ingness to work or endeavor to succeed in business, and 
he denies that during this period he was encouraged and 
supported by his mother, and denies that his mother has 
at any time since his marriage to the plaintiff contributed 
to his support and maintenance. 

Further answering said 14tli paragraph of said Bill of 
Complaint, this defendant is advised that the allegation 
therein contained relative to the inheritance of his mother 
is wholly irrelevant, improper and impertinent and he is 
advised that he is not called upon or legally obligated to 
answer same, and he, therefore, makes no answer to same. 

Further answering said 14th paragraph of said Bill of 
Complaint, this defendant admits that he has not con¬ 
tributed to the support of the plaintiff since she aban¬ 
doned and deserted him as hereinbefore alleged, except to 
the extent of $10 which was given to her some time shortly 
after her said desertion. 

Further answering said 14th paragraph of said Bill of 
Complaint, this defendant says that he has no knowledge 
whatever as to the financial condition of the plaintiff and 
is, therefore, unable to either deny or confirm the allega¬ 
tion relative thereto, but he emphatically denies any lia¬ 
bility on his part to contribute to her support and main¬ 
tenance since she deserted and abandoned him, as herein- 
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before alleged, but alleges that upon her own allegation 
she is earning considerable more money thah lie himself 
is earning, and that $1,440 per year is an ample and suffi¬ 
cient amount to properly support and maintain a woman 
in plaintiff’s position and station in life andjto which the 
plaintiff has been accustomed. 

Further answering said 14th paragraph of said 

19 Bill of Complaint, this defendant says; that prior to 
the marriage of the plaintiff and this defendant she 

was employed by the United States Government, and that 
she was and is familiar with business and clerical and de¬ 
tailed office work, and had such familiarity before her mar¬ 
riage to this defendant; that the plaintiff is thirty-three 
years of age and during all of the time that the plaintiff 
and this defendant lived together as husband and wife she 
was in good health and upon information and belief this 
defendant alleges that she is now in good liehlth. 

15. That having answered specifically all tlie charges and 
allegations made in plaintiff’s bill of complaint, as he is 
advised are material, this defendant for further answer 
thereto says, that in a cause of action heretofore filed in 
the Circuit Court of the County of Cook, in the state of 
Illinois, in which this defendant was the plaintiff, or com¬ 
plainant, and the plaintiff herein, Gertrude ^1. Benson, was 
defendant, this defendant exhibited his Bill of Complaint 
against said Gertrude M. Benson, in which he stated in 
substance, among other things, that he was a resident of 
said Cook County, in the State of Illinois, and had his 
domicile in said Cook County, and had been such resident 
and had been so domiciled for more than j one year con¬ 
tinuously just prior to the institution of such action; that 
he and the defendant therein (the plaintiff herein) were 
duly and lawfully married on the 9th day of October, 1915, 
at the Citv of Baltimore, in the State of Mar viand, and 
had thereafter lived together as husband and wife until 
the 5th day of February, 1921, on which dhte the defend¬ 
ant therein (the plaintiff herein) without j any good and 
sufficient reason or cause, wilfully deserted and 

20 abandoned'this defendant (the complainant therein) 
and wilfully deserted and abandoned his bed and 

board, and declared her intention never to! return to him; 
that notwithstanding his earnest and repeated requests and 
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entreaties to return to him and resume the marital rela¬ 
tions, she persistently refused to do so; and in said Bill 
of Complaint this defendant prayed that she, the defend¬ 
ant therein (the plaintiff herein) be made a party defend¬ 
ant thereto and be required to answer the same and that 
he, the plaintiff therein, be granted an absolute divorce, 
or a divorce a vinculo, such further relief as might be 
proper in the premises, and that thereupon due notice 
having been given the defendant therein (the plaintiff 
herein), by publication and by the mailing of a copy of 
such notice to the defendant therein at her last known 
address, in the manner and form prescribed by the laws 
of the State of Illinois, and testimony having been regu¬ 
larly taken in said cause in open Court, the said Circuit 
Court being a court of general jurisdiction and competent 
to therein determine said cause, and the said cause being 
the same cause of action as is set forth in the Bill of Com¬ 
plaint filed herein, this defendant and the plaintiff herein 
being the parties thereto, the said Circuit Court after fully 
hearing the said cause upon the said Bill filed therein by 
this defendant, and the testimony given therein, and upon 
all of the proceedings had and taken therein found that 
the defendant therein had been given due notice of the 
pendency of the action by publication in the Chicago Daily 
Law Bulletin and mailing of notice to the last known ad¬ 
dress of the defendant therein, according to the Statute 
of the State of Illinois, in such case made and provided, 
that it had jurisdiction of the parties thereto and 
21 of the subject matter thereof; that the complainant 
therein (being this defendant) was and had been 
since prior to the filing of his Bill of Complaint therein 
an actual resident of said Cook County, and had been a 
resident of the State of Illinois for over one whole year 
next before the filing of his Bill of Complaint therein; that 
the parties thereto were lawfully joined in marriage at Bal¬ 
timore, Maryland, on October 9th, 1915; that subsequent 
to their intermarriage the defendant therein (the plaintiff 
herein) had been guilty of wilful desertion for a period 
of two years, without any reasonable cause, as charged in 
the Bill of Complaint filed therein and thereupon rendered 
a judgment upon the merits of said cause and by the de¬ 
cree of said Circuit Court, made and entered therein, on 
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the 12th day of August, 1925, awarded an absolute divorce, 
or a divorce a vinculo, to this defendant and the said Ger¬ 
trude M. Benson, the plaintiff herein, forever dissolving 
the bonds of matrimony theretofore existing between them 
and of all marital rights in the property of the other; all 
of which will more fully appear by reference to the pro¬ 
ceedings in said cause and the decree entered therein, a 
copy of a duly exemplified copy of which is filed herewith 
and marked “Exhibit B” and made a part hereof; that 
said decree has never been set aside or appealed from but 
has been in full force and effect since the same was made 
and entered and is now in full force and effect, and this 
defendant says that the same should be recognized and 
given full faith and credit in this Court. 

This defendant avers that long after the plaintiff had 
wilfully and without cause deserted and abandoned him, 
as hereinbefore alleged, to-wit: in jMay, 1924, he 
22 moved to Cook County, in the State of Illinois, and 
there took employment, with the full purpose and in¬ 
tention to make said Cook County his permanent home and 
place of residence and that said Cook County was his bona 
fide place of residence and the place of hi|s domicile con¬ 
tinuously until the month of November, 1925, when unex¬ 
pected circumstances caused him to again return to the 
District of Columbia, where he now resides.! 

16. This defendant further answering generally the alle¬ 
gations contained in plaintiff’s Bill of Coijnplaint, alleges 
upon information and belief, that while the plaintiff and 
this defendant occupied the premises known as 70 Rhode 
Island Avenue, Northwest, Washington, Di$trict of Colum¬ 
bia, from January 15,1917, to September 30,! 1920, and while 
they were living together as husband and wife, the plaintiff 
during this defendant’s absence from his home at frequent 
intervals w’ent out of said home and met and! associated with 
other men without the knowledge or consent of this defend¬ 
ant, and she, the plaintiff, would return to their said home 
before the plaintiff returned from his daily iwork; that dur¬ 
ing the time the plaintiff and this defendant lived together 
as husband and wife at said last mentioned address, at times 
when this defendant was away from hom0 she frequently 
was called on the telephone by other men and would ar- 

2—4938a 
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range to meet them at certain times and places in the ab¬ 
sence of the defendant and she did meet such men as ar¬ 
ranged on the telephone; that she frequently met men on 
the northwest corner of North Capitol and T Streets, in the 
City of Washington, District of Columbia, and accompanied 
them to places unknown to this defendant; that while this 
defendant was employed at the Juvenile Court in the Dis¬ 
trict of Columbia some time prior to the month of 

23 May, 1918, 'while the plaintiff and this defendant were 
residing at said 70 Rhode Island Avenue, she was 

frequently called on the telephone by a certain man, whose 
name and identity is not definitely known to this defendant 
and engagements would be made for him to visit plaintiff 
at her said home during the absence of this defendant; that 
this man frequently came to the home of the plaintiff and 
this defendant 1 when this defendant was absent and the 
plaintiff was there alone and remained in the house for from 
thirty minutes to three hours and the plaintiff and this man 
had frequent telephonic communications in which definite 
arrangements were made for their clandestine meeting at 
various times and places within the City of Washington, 
District of Columbia; that the plaintiff on frequent occa¬ 
sions called this man on the telephone and talked to him and 
arranged to meet him at different times and places and she 
did on these occasions meet him as arranged; that this man 
and plaintiff were frequently seen together alone under 
circumstances which would clearly indicate intimate rela¬ 
tionship between them; that this man frequently called at 
the home of the plaintiff and this defendant during the ab¬ 
sence of the defendant and took the plaintiff away in his 
automobile; that this man was fairly heavy-set and a com¬ 
paratively young man; that while this defendant was in 
Tennessee in the Summer of 1920, the home of the plaintiff 
and this defendant was at said 70 Rhode Island Avenue, 
Northwest, and during this defendant’s absence the man 
above described was a frequent visitor at the home of the 
plaintiff and defendant, at times when the plaintiff was 
alone and said man frequently visited her said home at 
night-time and remained with plaintiff alone all night; that 
during this defendant’s absence in Tennessee, as 

24 aforesaid, plaintiff frequently entertained in the home 
of this defendant and plaintiff many men and women 
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of questionable habits and appearances, latC at night, and 
much intoxicating liquor was used on said! occasions, the 
same being carried into said home in satchels! and grips, and 
on these occasions the parties became quite boisterous and 
complaints were made on this account by other occupants 
of the apartment house in which the home of the plaintiff 
and this defendant was located; that largq quantities of 
whiskey and beer were brought to the home of the plaintiff 
and this defendant on these occasions and the same was 
drunk by the plaintiff and her visitors; that in addition to 
said man above described who frequently visited the plain¬ 
tiff, as aforesaid, while she and this defendant were resid¬ 
ing at said 70 Rhode Island Avenue, another man, whose 
name and identity is not known to this defendant, but who 
was a tall man, with black hair, was a frequent all night 
visitor with the plaintiff in her said home j during the ab¬ 
sence of this defendant therefrom; that this man on one 
occasion, the exact date of which this defendant is unable to 
definitely state, on a morning was seen in plaintiff’s bed¬ 
room, partly clad, being in his undershirt, in the presence 
of the plaintiff, who was clad in a housedress; this defend¬ 
ant, therefore, upon information and belief, Alleges that the 
plaintiff committed the act and offense of adultery with each 
of the two men above described on the occasions mentioned 
when they remained in her home all night, aJs above alleged, 
and charges that plaintiff committed the act and offense of 
adultery with each of said two men on man); other and vari¬ 
ous occasions and at various places in the City of Washing¬ 
ton, District of Columbia, the exact place and time of which 
this defendant is unable to more specifically allege; 
25 that this defendant had no knowledge whatever of 
the facts alleged in this paragraph of his answer until 
long after the plaintiff had wilfully deserted and abandoned 
him, as hereinbefore alleged, and said acts qf adultery were 
committed and said association with men i were had with¬ 
out his consent, connivance, privity or procurement and he 
has never lived or cohabited with the plaintiff since he re¬ 
ceived information, or had knowledge of the said acts on 
the part of the plaintiff. 


Wherefore, this defendant having fully answered the 


plaintiff’s Bill of Complaint filed herein, 


prays that said 
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Bill be dismissed with reasonable costs that this defendant 
has sustained in this behalf. 

GORDON W. BENSON, 

Defendant. 

ELMER J. BINFORD, 

JOHN C. KRAMER, 

Attorneys for Defendant , Gordon W. Benson. 
District of Columbia, ss : 

Gordon W. Benson, after being- duly sworn on oath, says 
that he is one of the defendants in the above entitled cause 
of action, and that he has read the foregoing- Answer by 
him subscribed and knows the contents thereof; that the 
matters and things therein stated upon his own personal 
knowledge are true and that those stated upon information 
and belief he believes to be true. 

GORDON W. BENSON. 

26 Subscribed and sworn to before me this 2d day of 
June, 1926. 

[notarial seal.] FRANK E, ELDER, 

Notary Public. 


“Exhibit A.” 

Copy. 

Certificate of Marriage. 

This certifies that Gordon W. Benson, of Chicago, and 
Naomi V. Matthews, of Chicago, were united by me in holy 
matrimony on the twenty-fourth day of September in the 
year of Our Lord One Thousand Nine Hundred and twenty 
five at The Chicago Temple, Chicago. 

Rev. JONATHAN THOMPSON, 

Methodist Episcopal Minister. 

Witnesses: 

Mrs. ELBERT F. L. BENSON. 

ELBERT F. L. BENSON. 
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“Exhibit B.” 

Transcript of Proceedings. 

United States of America. 

i 

State of Illinois, 

County of Cook ss: 

1 

Pleas before the Honorable Francis S. Wilson, one of 
the Judges of the Circuit Court of Cook County, Illinois, at 
a term thereof begun and holden at Chicago, in the 
27 Court House, in said County and State, on the third 
Monday (being the 20th day) of July, 'in the year of 
Our Lord one thousand nine hundred and 25, and of the 
Independenece of the United States the on^ hundred and 
50th. | 

Present: Honorable Francis S. Wilson, one; of the Judges 
of the Circuit Court of Cook County, State of Illinois; 
Robert E. Crowe, State’s Attorney; Peter! M. Hoffman, 
Sheriff. 

A ffpcf ♦ 

THOMAS 0. WALLACE, 

Clerk. 


Be it remembered, that at the term aforesaid, to-wit: On 
the 12th day of August A. D. 1925, the following among 


other proceedings were had and entered of 
Court, to-wit: 

Copy. 

Decree for Divorce. 


record in said 


State of Illinois, 

Cook County, ss: 

Circuit Court of Cook County, June Term 

No. B120,461. 

Gordon W. Benson 


, A. D. 1925. 


vs. 

Gertrude M. Benson. 

Bill. 

This day came again the said Complainant by A. W. 
Ellis, Esq., his Solicitor, and it appearing to the Court that 


i 


i 
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the said Defendant has had due notice of the pendecy of this 
suit by Publication in the Chicago Daily Law Bulletin, and 
mailing of notice to the last known address of defendant, ac¬ 
cording to the Statute in such case made and provided, that 
the default of said Defendant was taken and the Complain¬ 
ant’s Bill of Complaint herein taken as confessed by said 
Defendant. 

And the Court having heard the testimony taken in open 
Court, in support of said Bill of Complaint (a certificate of 
which evidence is filed herein,) and now being fully advised 
in the premises doth find that it has jurisdiction of 
28 the parties hereto and the subject matter hereof; 

that the Complainant is and since prior to the filing 
of said Bill of Complaint has been an actual resident of 
Cook County, and has been a resident of the State of Illi¬ 
nois for over one whole year next before the filing of the 
Bill of Complaint herein; that the parties hereto were law¬ 
fully joined in marriage at Baltimore, Maryland, on Octo¬ 
ber 9, 1915, that subsequent to their intermarriage the De¬ 
fendant has been guilty of wilful desertion for a period of 
two years and without any reasonable cause as charged in 
the Complainant’s Bill of Complaint. 

On motion of said Solicitor for the Complainant, it is 
therefore Ordered, Adjudged and Decreed, and this Court * 
by virtue of the power and authority there invested, and the 
Statute in such case made and provided, doth Order, Ad¬ 
judge and Decree, that the bonds of matrimony heretofore 
existing between the Complainant Gordon W. Benson and 
the Defendant Gertrude M. Benson be and the same are 
hereby dissolved, and the same are dissolved accordingly. 

Enter. 

EBANCIS S. WILSON, 

Judge . 

Judge Wilson. 

Aug. 12, 1925. 

C984 368. 

State of Illinois, 

County of Cook, ss: 

I, Thomas 0. Wallace, Clerk of the Circuit Court of Cook 
County, and the keeper of the records and files thereof, in 
the State aforesaid, do hereby certify the above and fore- 
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going to be a true, perfect and complete copj r of a certain 
Decree had and entered of record on the 12th day of August 
A. D., 1925 in a certain cause lately pending jin said Court 
on the Chancery side thereof, between Gordojn W. Benson, 
Complainant and Gertrude M. Benson, Defendant. 

In witness whereof, I have hereunto set my hand and 
affixed the Seal of said Court, at Chicago, iri said County, 
this 19th day of August 1925. 

[seal.] " THOMAS 0. WALLACE, 

Clerk. 

29 Affidavit of Gertrude M. Bensoh. 

Filed July 22,1926. j 

***#•#* 

i 

! 

District of Columbia, 55: j 

i 

Gertrude M. Benson, being first duly sworn, according to 
law, deposes and says; that she has caused investigation 
to be made of the employment record of Naomi V. Mat¬ 
thews at the War Risk Insurance Bureau, as well as the 
employment record of Gordon W. Benson, j the defendant 
in this case; plaintiff avers that Gordon W. Benson was ap¬ 
pointed as an expert stenographer and financial clerk May 
24, 1918, and worked to and including May! 25, 1920; that 
Naomi V. Matthew’s was appointed as proof reader in the 
bureau August 16, 1918 and resigned June! 15, 1920; that 
she was re-assigned as a typist in the Chicago office of the 
bureau October 30, 1924, and was transferred to Washing¬ 
ton, D. C. October 1, 1925; that she is employed at the Bu¬ 
reau at this time at a salary of approximately $1,200.00 per 
year. 

GERTRUDE Jd. BENSON. 

Subscribed and sworn to before me this 22nd dav of 
July, 1926. ! 

[notarial seal.] WILLIAM C. ASHFORD, 

Notary Public , D. C. 

i 

. 

30 Affidavit of Gertrude M. Benson. 

Filed July 22,1926. j 

I 

# # # # # * * 

District of Columbia, ss: j 

Gertrude M. Benson, being first duly sworn, deposes and 
says; that she is the plaintiff in the above entitled cause; 


i 
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that she has read the answer of the defendant, Gordon W. 
Benson, and the answer of the co-respondent, Naomi Mat¬ 
thews, otherwise known as Naomi Benson; she emphati¬ 
cally denies that she ever treated the defendant with cool- 
ness or neglected her duties in the home, or that she ever 
stated to the defendant or to others that she never intended 
to live with him again as his wife, following their separa¬ 
tion in the manner described in plaintiff’s bill; she denies 
that the defendant upon different occasions requested her 
to return to him; she further denies that she ever stated 
that she would go her way and that he could go his; she 
denies that he ever offered to provide her with a home, 
or in fact ever did provide her with a home from the time 
of the marriage to the time when defendant deserted her; 
she denies the statement in said answer that the defendant 
has ever been lawfully divorced from her; she characterizes 
as false and ridiculous the statement in paragraph fourteen 
of the defendant’s answer that he ever “abundantly sup¬ 
plied” her with the means of living and avers the fact to 
be that he at no time made any effort whatever to support 
her and she was compelled to look to her relatives and to 
her own employment for even the necessities of life; she 
denies that she at any time took practically all of the prop¬ 
erty and assets of every kind and character which 
31 this defendant then possessed, and appropriated 
them to her use; she emphatically denies that she 
stated to the defendant or to anyone else that if he would 
permit her to take this property she would be satisfied and 
vrould never look again to him for support or maintenance; 
she denies there was ever any understanding or agreement 
between plaintiff and defendant to this effect or to any 
similar effect; this affiant reiterates the allegation in her 
bill that defendant is now making a comfortable income as 
a salesman for the Barry-Pate Motor Company of 1218 
Connecticut Avenue, N. W.; she avers the fact to be that 
the first time she ever heard of a divorce action pending 
in the Circuit Court of Cook County, Illinois was when she 
read the answer of the defendant herein; she denies there 
was ever a valid divorce proceeding between her and the 
defendant, and denies that the defendant was domiciled in, 
or a resident of, the State of Illinois for the requisite time, 
to-wit, one year, in Cook County aforesaid; she emphati- 
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cally denies that she cer deserted defendant or ever de¬ 
clared an intention to desert him; she avers that if there 
was any decree of divorce awarded to this; defendant in 
the Circuit Court of Cook County, Illinois, it iwas a fraudu¬ 
lent decree based upon perjury and fraud and she avers 
the defendant practiced deceit, perjury and fyaud upon the 
Court in obtaining such decree; she emphatically and posi¬ 
tively states the fact to be that she was never notified of 
the pendency of any such suit, never heard of the same 
until reading- the defendant’s answer, and the! only informa¬ 
tion that she was able to obtain upon that jsubject was a 
hearsay report that the defendant had remarried and was 
living at the address named in plaintiff’s bill with his sec¬ 
ond wife; affiant respectfully calls th|e attention of 
32 the Court to the fact that while the defendant states 
under oath that he complied with all the legal re¬ 
quirements, he does not state under oath that any written 
notice was sent to this plaintiff lo any address! in the District 
of Columbia; defendant knows of his own knowledge that 
plaintiff has never lived anywhere since her marriage to 
him except at the addresses mentioned in th|e pleadings in 
this case, and the home of the plaintiff’s parents where 
she was compelled to go in order to obtain the necessaries 
of life; she avers that if any such judgment jas purports to 
be set up in this answer was rendered agaiffst her in Chi¬ 
cago, it was rendered by a Court without jurisdiction; that 
she was not lawfully a party to said suit; knew nothing of 
its pendency and she is advised that said proceedings are 
not binding upon her, and if a divorce was awarded to this 
defendant on August 12, 1925 in Chicago, Illinois, it is void 
in law and of no effect whatsoever; affiant denies absolutelv 
that defendant had any intention in going to Chicago except 
to institute a fraudulent suit for divorce; she avers that 
the fallacv of defendant’s claim is readilv evident from the 

%/ * j 

fact that only a month and a half after securing his so- 
called decree of divorce he was married in the City of Chi¬ 
cago to the identical woman with whom he had been keeping 
illicit acquaintance, and with whom he had had clandestine 
meetings in this city; she avers that the whole proceeding 
was an unlawful, illicit arrangement between the defendants 
in this case to obtain a fraudulent decree of divorce in a 
distant state, and thereafter return to the District of Co- 

i 
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lumbia where under color of rigli'; they could live together 
without being prosecuted for adultery; for answer to the 
15th paragraph of the answer exhibited by Gordon 

33 W. Benson, affiant says again she has no knowledge 
of the divorce case pending in the Circuit Court of 

Cook County, of the State of Illinois in which she was the 
defendant; she had no knowledge concerning what was 
stated in said application for divorce other than the recita¬ 
tion in the fifteenth paragraph of the answer herein; she de¬ 
nies that defendant was domiciled in Illinois in good faith 
for one year prior to the institution of said action; she 
emphatically denies that on February 5, 1921, or at any 
other time, she deserted and abandoned the defendant, and 
she again directs the attention of the Court to the state¬ 
ment in said paragraph that notice of the pendency of the 
action in Illinois was given to affiant by “publication in 
the Chicago Daily Bulletin, and mailing of notice to the 
last known address of defendant’’ the defendant is careful 
to omit stating what address that notice was sent to for 
the reason that he knows every address which affiant has 
resided at since they became acquainted with each other, 
and he also knows the further fact that this affiant has re¬ 
sided in the City of Washington practically all her life; for 
answer to the 16th paragraph of the answer filed herein by 
Gordon W. Benson affiant says that the allegations therein 
that from January 15, 1917 to September 30, 1920 she as¬ 
sociated with other men, called them on the telephone, and 
went out with them without the knowledge or consent of 
Gordon W. Benson, is a malicious, wanton and deliberate 
exhibition of perjury on the part of Gordon W. Benson; 
affiant emphatically denies that during the absence of Gor¬ 
don W. Benson from home she went out of her home and 
associated with other men; she avers that practically dur¬ 
ing all their married life she was compelled to work 

34 every day in order to obtain the necessaries of life 
and never had occasion to remain at home much less 

to invite and accept the attentions of other men at her home; 
she emphatically denies that she was ever called on the 
telephone by other men for the purpose of arranging clan¬ 
destine meetings between them; she denies that she fre¬ 
quently met men on the northwest corner of North Capitol 
and T Streets, accompanying them to various places; she 
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denies that while said Benson was employed it the Junevile 
Court sometime prior to the month of May, 1918 and while 
they resided at 70 Rhode Island Avenue, she was frequently 
called on the telephone by a certain man and she emphati¬ 
cally denies that anv engagement was made fdr him to meet 
here at her home; she emphatically denies that he ever came 
to her home by arrangement, and she emphatically denies 
that any man was ever there or remained in tjlie house upon 
any occasion for from thirty minutes to thr<fce hours while 
defendant was away; she emphatically denies that there 
were communications by telephone between affiant and any 
man for the purpose of arranging a clandestine meeting be¬ 
tween them; she denies that she ever called ajnv man on the 
telephone for the purpose of arranging a meeting for him or 
for any other man; she emphatically denied that she was 
ever seen with a man under circumstances which would in¬ 
dicate intimate relationship between them; she denies that 
any man frequently called at her home durihg the absence 
of the defendant and took her riding in his automobile, and 
she has no knowledge of the description set forth in said 
paragraph that one of the mysterious men with whom 
plaintiff is supposed to have associated was! “fairly heavy 
set and a comparatively young man;” she emphatically de¬ 
nies that while the defendant was in ^Tennessee that 
35 this man, or any other man, called to see her or was 
a frequent visitor in her home; she! brands as an 
emphatic and wanton lie the allegation in said paragraph 
that any man ever visited her home in the! night time or 
remained alone with her all night; she emphatically denies 
that she ever entertained company in her home while the 
defendant was away from the city; she denies that any 
persons of questionable habits or appearanjees ever called 
at her home other than the drunken, dissolute and ill-be- 
haved friends which the defendant persisted in bringing 
there upon different occasions while affiant land defendant 
were living together as husband and wife; she denies that 
there was ever any occasion when intoxicating liquor was 
used in her home except when the defendant himself would 
bring it there and would become disgustingly drunk with 
his intemperate companions; she denies thatjthere was ever 
occasion when complaint was made about jthe conduct of 
her apartment to her knowledge, and she aVers that there 
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was never occasion for any such complaint being made; 
she denies that she or any visitors who would come to see 
her were intoxicated or drank liquor in her home or ever 
misconducted themselves; affiant further avers that the only 
visitors she had were women friends who were sufficiently 
interested in affiant to continue their visits to her even after 
defendant had grossly insulted many of them theretofore 
by improper and suggestive advances, and affiant says that 
the only intoxicants consumed in her apartment were those 
which the defendant would bring there almost nightly for 
his refreshment and to regale his drunken friends; she 
brands as an absolute falsehood the allegation in said para¬ 
graph that a tall man with black hair was a frequent nightly 
visitor in her apartment and she denies that any such 
36 described man, or any man, was ever seen in her 
apartment in his undershirt; she denies that she ever 
was improperly clothed in the presence of any person dur¬ 
ing the aforesaid absence of the defendant; affiant em¬ 
phatically denies that she committed adultery with the two 
mysterious men mentioned in the answer of said Benson, 
or with any other man, and avers that said allegations 
should be stricken from the records in this case because 
they are vague, indefinite and uncertain, and affiant avers 
that there is no basis whatsoever for such an absurd and 
ridiculous allegation; she further denies that she has at any 
time committed adultery or that her conduct has been ques¬ 
tionable. 

For further answer affiant says that this defendant dur¬ 
ing the last several weeks has been a nightly visitor to the 
vicinity of her home, where he parks himself presumably 
for the purpose of spying on plaintiff, and has made him¬ 
self generally obnoxious in the neighborhood; affiant di¬ 
rects the attention of the Court to the fact that the defend¬ 
ant in one breath seeks to excuse himself from the dis¬ 
charge of his obligations to her by saying that she is no 
longer his wife, and in the next endeavors to evade said 
obligations on the ground that her conduct has not been 
proper when defendant rightly knows that the aforesaid 
divorce referred to was but the result of perjury, deceit, 
misrepresentation and fraud practiced upon the Court 
which heard the same, and affiant submits that defendant 
should not be permitted to set up this void divorce decree 
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as a bar in law to the support of plaintiff; h^ant says that 
the combined facts of the defendant’s intimacy with the 
co-respondent, his clandestine visits to her! home, and the 
relationship of the co-respondent and the defendant 

37 prior to the so-called divorce in Chicago, the fact 
that defendant within a month and a half married 

the co-respondent in the same state where the divorce was 
granted, combine to show that his sole and only purpose 
in leaving the District of Columbia was to igo to a distant 
state and by secret process and fraudulent methods obtain 
a decree of divorce from plaintiff in ordeh that he might 
satisfy his desire to be with the co-respondent under sanc¬ 
tion of the law; affiant attaches herewith the transcript of 
record from the Circuit Court of Cook Coiinty, Illinois, in 
the proceeding entitled 4 ‘Gordon W. Benson vs. Gertrude 
M. Benson;” this said transcript is under! the seal of the 
Honorable Thomas 0. Wallace, Clerk of the said Court, 
and the Honorable Hugo M. Friend, Chief Justice of the 
said Court, and asks that the same be considered as a part 
of this affidavit the same as if it were set fojrth fully herein. 
Plaintiff invites the attention of the Court to the affidavit 
subscribed and sworn to on May 19, 1925! by Gordon W. 
Benson in said transcript, wherein he swore that upon due 
and diligent inquiry the place of residence! of the plaintiff 
could not be ascertained, and to the further fact that in 
said affidavit the last known residence of thb defendant was 
given as 1235 Newton Street, N. E., Washington, D. C., at 
which address plaintiff had not resided since February 1st, 
1921; plaintiff is familiar with the handwriting of the 
mother of Gordon W. Benson; she avers that the writing 
“this party has not lived here since 1921’!’ which appears 
on the face of the letter adressed to plaintiff at 1235 New¬ 
ton Street, N. E., Washington, D. C., bqaring postmark 
“Chicago, Illinois, May 22,1925, 6:30 P. M.j” is in the hand¬ 
writing of the defendant’s mother; that defendant’s mother 
well knew where this plaintiff | resided during 

38 the month of May, 1925, and had it hot been for the 
act of Mrs. Benson in thus inscribing this statement 

on the said envelope plaintiff would doubtless have re¬ 
ceived the same in due course; plaintiff invites the atten¬ 
tion of the Court to the testimony of Gordon W. Benson 
in the proceeding which he instituted in the Circuit Court 
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of Cook County, Illinois, wherein defendant stated under 
oath that he did not know where the present plaintiff was 
at the time of so testifying; plaintiff avers that on numer¬ 
ous occasions after February 1st, 1921 the mother of de¬ 
fendant had occasion to communicate with plaintiff at her 
then home (which is also her present home) at 1743 North 
Capitol Street, Washington, D. C.; plaintiff avers that the 
mother of defendant knew fully well where plaintiff lived 
during the month of May, 1925, having visited her upon 
numerous occasions after the desertion of plaintiff by de¬ 
fendant, as fully set out in the bill of complaint exhibited 
herein by plaintiff: plaintiff avers the fact to be that the 
defendant himself knew where plaintiff lived during the 
month of May, 1925, knew that she lived with her father 
and her brothel* and sisters at the North Capitol Street 
address, knew that she had never lived anvwhere else from 
February 1st, 1921 to and including the present time, and 
knew when he stated on oath in Chicago that the last known 
address of the plaintiff was 1235 Newton Street, N. E., that 
it was a deliberate, malicious, wanton and premeditated 
lie; plaintiff avers that the defendant was not an actual 
resident of Cook County, Illinois for one year next preced¬ 
ing May 19, 1925, but had lived for a considerable part of 
that vear in the District of Columbia, and that when the 
defendant gave 1235 Newton Street, N. E. as plaintiff’s 
last known address he knew the same to be a false and un¬ 
true statement; plaintiff avers that defendant fre- 
39 quently communicated with her after she went to 
premises 1743 North Capitol Street to live, and be¬ 
fore defendant made application for divorce in Chicago, 
knew that she could be reached at the North Capitol Street 
address and she avers that his only purpose in thus giv¬ 
ing a false and fraudulent address was to deceive the Court, 
and to prevent plaintiff from receiving a notice of the so- 
called divorce action in Cook County, Illinois; plaintiff 
states the fact to be that she has been in failing health for 
a considerable time, and is not really able to work today, 
but is and has been compelled to do so in order to provide 
herself with the necessaries of life; plaintiff avers that the 
mother of the defendant visited her at least once a week and 
sometimes more often than that after she went to the home 
of her father at 1743 North Capitol Street, and from the 
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exhibit now before the Court plaintiff respectfully submits 
that the record disclosing* the so-called decree of divorce 
was obtained by fraud and should not be given faith and 
credit under the comity clause of the Federal Constitution. 

GERTRUDE M. BENSON. 

Subscribed and sworn to before me this 21jst dav of July, 
1926. j 

[notarial seal.] WILLIAM C. ASHFORD, 

Notary jpublic, D. C. 

40 Motion of Defendant, Gordon TV. Beyson, to Strike 

Affidavit of Plaintiff. 

Filed July 26, 1926. 

i 

# * # * * j * * 

Now comes the defendant herein, by his! attorneys, and 
moves this Honorable Court to strike from'the files herein 
the Affidavit of the Plaintiff, Gertrude M.j Benson, under 
date of June 22, 1926, consisting of one pag[e, upon the fol¬ 
lowing grounds and for the following reasons, to wit: 

1. The said Affidavit contains matter ojf a scandalous, 
impertinent, improper and highly colorabl^ nature. 

2. Because the matters and things contained therein as 
a matter of evidence are entirelv irrelevant, immaterial 
and inadmissible. 

3. Because the said Affidavit ns a mattejr of evidence is 
purely hearsay. 

4. Because the matters and things contained therein as 
a matter of evidence are directly in contravention of the 
best evidence rule. 

5. Because the employment and salary of Naomi V. Mat¬ 
thews are entirely irrelevant and immaterial in this suit for 
any purpose, and, therefore, inadmissible, j 

i 

! 

Respectfullv submitted, 

ELMER J. BTNFORD, 

JOHN C. KRAMER, 

Attorneys for Defendant. 


I 

i 

i 
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41 Motion to Strike Affidavit of Plaintiff. 

Filed July 26, 1926. 

* * # • # # 


Comes now Gordon W. Benson, defendant in said cause, 
by his attorneys, and moves the Court to strike a certain 
Affidavit filed by the plaintiff herein on the 22nd day of 
July, 1926, consisting of ten pages, for each of the follow¬ 
ing reasons: 

1. That it is impossible to determine whether said paper 
is intended for reply to the defendant’s Answer filed herein, 
or an Affidavit in support of plaintiff’s Motion for an al- 

' lowance pendente lite. It is essential that it be specifically 
denominated in order to determine its sufficiency. 

2. That said paper so denominated as “ Affidavit of Ger¬ 
trude M. Benson,” contains much libelous and scandalous 
matter, and for this reason alone same should be struck 
from the record. 

3. That said paper is argumentative and contains a vast 
amount of irrelevant matter, which cannot be considered 
for any purpose in the determination of this cause or any 
proceeding based thereon. 

Respectfullv submitted, 

ELMER J. BINFORD, 
JOHN C. KRAMER, 

Attorneys for Defendant, Gordon W . Benson. 

42 Order Overriding Motion for Alimony Pendente 

Lite, &c. 

Filed July 27, 1926. 

#*#••«# 


This matter coming on to be heard on the motion of Ger¬ 
trude M. Benson, plaintiff herein, for alimony pendente 
lite , the answer thereto, the other pleadings filed herein and 
argument of counsel in consideration whereof it is by the 
Court this 27" day of July, 1926, ordered: 

1. That the motion of the plaintiff, Gertrude M. Benson, 
for alimony pendente lite be, and the same is, hereby over- 
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ruled, without prejudice, and without decision! by the Court 
on the question of the validity of the certain decree of di¬ 
vorce obtained by the defendant, Gordon "Vy. Benson, on 
August 12,1925 in the Circuit Court of Cook iCounty, State 
of Illinois. 

2. That the motion of the defendant, Gordon W. Benson, 
to strike from the files herein two certain affidavits of the 
plaintiff, Gertrude M. Benson, filed under date of July 22, 
1926 be and the same is hereby denied. 

3. That this cause is hereby assigned to j Equity Court 

#1 for trial. j 

By the Court: 

A. A. HOEHLING, 

Justice. 

j 

43 Order to Calendar. ! 

i 

I 

j 

Filed August 3,1926. 


The Clerk of said Court will please calendar the above 
entitled cause for trial at the next term of Ccjmrt, for Equity 
Division No. 1, in accordance with order signed July 27, 
1926. i 

RAYMOND NEUDECKER, 

Attorney, for Plaintiff. 

i 

Interlocutory Order for Divorce. 


Filed December 18, 1928. j 


* * * * * ! * # 

j 

I 

This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is by the Court this 
18th day of December, A. D., 1928, j 

Adjudged, ordered and decreed: 

1. That a case for the dissolution of the marriage here¬ 
tofore existing between the plaintiff and defendant has been 
proved by the plaintiff, Gertrude M. Benson, because of 
adultery committed by the defendant, Gordon W. Benson, 
with the co-respondent, Naomi Matthews, jotherwise known 

i 

3—4938o i 
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as Naomi Benson, as alleged in the bill of complaint filed 
herein, but no divorce is awarded by this order. 

2. That the right of dower of the plaintiff, Gertrude M. 
Benson, in and to the estate of the defendant^ Gordon W. 
Benson, be, and the same is hereby retained to the said 
plaintiff, and that the final decree dissolving the said mar¬ 
riage when entered shall so provide. 

3. That the defendant, Gordon IV. Benson, be, and 

44 he hereby is, ordered and directed to pay the plain¬ 
tiff, through her counsel of record, alimony at the 

rate of fifty Dollars per month, said sum to be paid on the 
20th day of each and every month, until otherwise ordered, 
effective for the same on December 20, 1928. 

4. That the defendant, Gordon W. Benson, pay the costs 
of this proceeding to be taxed by the Clerk, and pay also 
to Raymond Neudecker, attorney of record for the plain¬ 
tiff, the sum of Four hundred Dollars, as and for a fee for 
services rendered to the plaintiff herein, and for the said 
costs and fee so ordered to be paid execution shall issue as 
at law. 

By the Court: 

PEYTON GORDON, 

Justice. 

Come now the defendants in the above entitled cause, at 
the time of the entry of the above and foregoing decree, and 
jointly and separately object to the entry thereof, and 
jointly and separately hereby note an appeal from said de¬ 
cree to the Court of Appeals of the District of Columbia, 
this 18th day of December, A. D. 1928. 

ELMER J. BINFORD, 

| JOHN C. KRAMER, 

Attorneys for Defendants. 

45 Order Denying Supersedeas and Fixing Penalty of 

Bond for Costs on Appeal. 

Filed January 2, 1929. 

*•#*•*# 

This cause came on further to be heard at this term of 
Court, upon the petition of defendant Gordon W. Benson, 
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for leave to supersede so much of the decree entered herein 
on December 18, 1928, as in paragraphs thr£e (3) and four 
(4) thereof provides for the payment by defendant Gordon 
W. Benson of certain moneys as alimony, j costs of Court 
and a counsel fee to plaintiff’s counsl, and, also, for the 
Court to fix the penalty of the bond or bonds to be given by 
the said defendant, on appeal, for costs and/or to serve as 
a supersedeas as aforesaid. 

Thereupon, it being considered by the Court, it is this 
2nd day of January, A. D. 1929, j 

Ordered, that defendant Gordon W. Benson’s petition 
for leave to supersede the aforementioned portions of this 
Court’s said decree of December 18, 1928, be, and the same 
hereby is denied, and the petition of the!said defendant, 
Gordon W. Benson, requesting the Court tb fix the amount 
of a bond to serve as a supersedeas of the said portions of 
the said decree be and the same hereby ijs denied, and it 
appearing to the Court that at the time of the entry of the 
Court’s said decree of December 18, 1928| the defendants 
each noted an appeal from the said decree to the Court of 
Appeals of the District of Columbia, it is further ordered, 
that the penalty of the bond, or undertakihg, on appeal of 
defendant Gordon W. Benson, be and the same hereby is 
fixed at Fifty Dollars, ($50.), for costs. j 

PEYTON GORDON, 

Justice . 


46 * Memoranda . 

i 

i 

January 8, 1929.—Undertaking of defendant No. 1 on 
appeal for $100. approved and filed. j 
January 9, 1929.—Statement of Evidence filed. 


Assignment of Errors, j 

j 

Filed February 7, 1929. 

i 

i 

* * * * * j * • 

i 

I 

Defendant, Gordon W. Benson, assigns! as reversible er¬ 
rors the following rulings and actions of the trial Court: 

1. In denying the validity of a decree of the Circuit Court 
of Cook County, Illinois, entered on August 12th, 1925, and 
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dissolving the bonds of matrimony theretofore existing be¬ 
tween the plaintiff in this cause and defendant Gordon W. 
Benson. 

2. In striking from the evidence an authenticated copy of 
the above mentioned decree of divorce, granted by the Cir¬ 
cuit Court of Cook County, Illinois, and in refusing to con¬ 
sider the same. 

3. In permitting the plaintiff to introduce evidence tend¬ 
ing to impeach the validity of the aforementioned decree of 
divorce of the Illinois Court, without having pleaded any 
such invalidity, by way of reply or other pleading to de¬ 
fendants’ answers, which answers, affirmatively, set up this 
decree in bar of plaintiff’s suit. 

4. In placing the burden of proving the regularity 
47 of the Illinois divorce proceeding on the defendants. 

5. In receiving testimony tending to prove that 
plaintiff did not receive the copy of the notice of the 
Illinois divorce proceeding which was mailed her pursuant 
to the Illinois Statute, and other testimony as to why this 
notice was returned by mail to the sender, without having 
alleged or proved, either fraud on either defendants’ part 
or connivance in the return of this notice undelivered. 

6. In rejecting evidence proffered by defendants relative 
to the treatment of defendant Gordon W. Benson by the 
plaintiff while they lived together, and the circumstances 
under which they separated. 

7. In rejecting the proffered testimony of Defendant 
Gordon W. Benson and other witnesses tending to prove 
that plaintiff had deserted defendant Gordon W. Benson, 
without cause, that he had pleaded with her to return and 
that she had refused and stated she was perfectly satisfied 
and under no circumstances would return to live with him. 

8. In rejecting testimony proffered by the defendants in 
support of an allegation that plaintiff had committed adul- 

terv. 

* 

9. In refusing to permit the witness Peter Y. "Washing¬ 
ton, to testifv whether in the vear 1919, the witness did not 
observe a man whom he knew going into plaintiff’s apart¬ 
ment in the evining when she was alone, and whether or 
not early the next morning the same man was in the apart¬ 
ment with the plaintiff partially undressed, and he offered 
the witness some whiskey. 
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10. In refusing to permit the witness, Pejter Y. Wash¬ 
ington, to testify whether or not a certain man whose name 

was given to the witness and whom lie, said he knew, 

48 was frequently seen by the witness to come to the 
aparment of the plaintiff while defendant Gordon W. 

Benson was away, the witness having fixed; the period of 
time during which he said plaintiff and her !husband lived 
at the apartment house referred to. j 

11. In refusing to permit the witness, Peter Y. Washing¬ 
ton, to testify concerning alleged telephone! conversations 
made over the telephone by the plaintiff with a man whom 
the witness stated he knew, in which telephone conversa¬ 
tions, as was alleged, the man made appointments repeat¬ 
edly, with the plaintiff, and that the mail came to the 
apartment house pursuant to these appointments and kept 
them when defendant Gordon W. Benson was away, and 
that this man stayed all night some of these times; and 
in refusing to permit the same witness to testify to alleged 
drinking parties in the plaintiff’s apartment when her hus¬ 
band was away. 

12. In the ruling of the Court to the effect that defend¬ 
ants could put on no proof after plaintiff’s rebuttal testi¬ 
mony, other than testimony bearing on the jurisdiction of 
the Ilinois Court in granting the divorce, j 

13. In sustaining an objection made by plaintiff’s coun¬ 

sel to any testimony by defendant Gordon W. Benson, con¬ 
cerning “any act, commission or omission of the plaintiff”, 
for the stated reason because it appeared,' by this defend¬ 
ant’s sworn answer that all of this informjation is hearsay 
so far as this witness is concerned. j 

14. In refusing to permit defendants to! introduce proof 
in support of a defense of recrimination, because such proof 
was not proffered in defendants’ case in c^hief, in addition 
to the Ilinois decree of divorce, notwithstanding the va¬ 
lidity of this decree of divorce \yas chalenged in 

49 plaintiff’s rebuttal testimony. I 

15. In rejecting proof proffered by defendants in 
support of their defense of recrimination' as a part of de¬ 
fendants’ surrebuttal testimony, after having permitted 
plaintiff to introduce proof, by way of rebuttal testimony, 
as a basis of an award of alimony to plaintiff, and, further 
because the Court undertook to preserve to plaintiff an in- 
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choate right of dower in defendant Gordon W. Benson’s 
property. 

16. In denying defendants’ motion to dismiss plaintiff’s 
hill of complaint. 

17. In rejecting proffered testimony of witness Grey 
Rutherford, to the effect that prior to defendant Gordon 
W. Benson’s going to Chicago, he had told the witness that 
he was moving there with the intention of making it his 
future home. 

18. In entering a decree for the payment by defendant 
Gordon W. Benson, of alimony, in the sum of $50 per 
month, and counsel fee of $400 to plaintiff’s counsel and 
costs, and in making the interlocutory findings of a cause 
for a divorce to the plaintiff and providing for a retention 
of dower to her in defendant Gordon W. Benson’s property. 

JOHN C. KRAMER, 

Attorney for Defendant Gordon W. Benson. 

Service of a copy of the foregoing Assignment of Errors 
accepted this 7" day of Februarv, 1929. 

RAYMOND NEUDECKER, 

Attorney for Plaintiff. 

50 Memorandum. 

March 5, 1929.—Statement of Evidence signed. 

Designation of Record. 

Filed January 21, 1929. 


The Clerk will please prepare the record on appeal in 
the above entitled cause, to include the following: 

1. The Bill of Complaint. : 

2. The answer of defendant Gordon W. Benson. 

3. Order calendaring the case for trial. 

4. The decree of Court of December 18th, 192S, with nota¬ 
tion thereon of appeal to Court of Appeals. 

5. Order of Court of January 2nd, 1929, fixing penalty 
of appeal bond. 

6. Memorandum of approval and filing of appeal bond. 

7. Assignment of errors. 
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8. Memorandum of filing of statement of evidence and 
notice of date of submission of same to the Court. 

9. Memorandum of signing and approval of statement of 

evidence. j 

10. The statement of evidence. I 

11. This order. 

JOHN C. KRAMER, 

Attorney for Gordon W. Benson. 

! 

I 

Service of the foregoing designation of record accepted 
this 21 day of January, 1929. 

RAYMOND NEUDfiCKER, 

Attorney for Plaintiff. 

| 

51 Additional Designation of Record. 

j 

Filed January 24, 1929. ! 

i 

* * * * # j# * 

Comes now Gertrude M. Benson, appelle^ in the above 
entitled cause, by her counsel, and directs the Clerk, in 
making up the transcript of record on appeal in said cause, 
to include therein the following papers and proceedings, in 
addition to those designated by counsel I for appellant, 
namely: j 

1. Affidavit of Gertrude M. Benson (one page), filed July 

22, 1926. I 

2. Affidavit of Gertrude M. Benson (ten pages), filed July 

22, 1926. | 

3. The two motions of defendant to strike affidavits set 
out in one and two above. 

4. Order entered July 27, 1926, denying ajbove motions to 

strike. j 

5. This additional designation of record] 

RAYMOND NEUflECKER, 
Attorney for Gertrude M. Benson. 

i 

Service of the foregoing additional designation of record 
accepted this 24th day of January, 1929. 

JOHN C. EtRAMER, 
Attorney for Defendant . 
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52 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District 6f Columbia, hereby certify the foregoing 
pages numbered from 1 to 51, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 45644 in Equity, wherein Gertrude 
M. Benson is Plaintiff and Gordon W. Benson is Defendant 
and Naomi Matthews, otherwise known as Naomi Benson, 
is co-respondent, as the same remains upon the files and of 
record in said Court. 

In testimony 1 whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 14th day of March, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

53 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 45644. 

Gertrude M. Benson, Plaintiff, 

vs. 

Gordon W. BiInson, Defendant, and Naomi Matthew's, 
Otherwise Known as Naomi Benson, Corespondent. 

Statement of Evidence. 

Be it remembered that this cause came on for hearing 
before the Honorable Pevton Gordon, an Associate Justice 
of the Supreme Court of the District of Columbia, sitting 
in Equity, at the December Term of the said Court begin¬ 
ning on December 5, 1928, and thereafter continuing from 
day to day. 
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Plaintiff's Testimony. ! 

| 

Gertrude M. Benson was duly sworn and testified as a wit¬ 
ness on her own behalf in substance as follows: That her 
full name was Gertrude AI. Benson, her residence the Chas- 
telton Apartment House, Xo. 1701 Sixteenth jStreet, Wash¬ 
ington, D. C., that she was thirty-six years old and had 
lived in the Citv of Washington about twentv-two vears; 
that she was married to the defendant Gordon W. Benson 
on October 9, 1915, in Baltimore, Maryland; that thereafter 
she and the said Gordon W. Benson lived together in Wash¬ 
ington, D. C., as husband and wife; that Washington was 
the only place where they ever did live together and that 
no children were ever born of this marriage!; that plaintiff 
and the said Gordon W. Benson lived together until 1921; 
the witness also testified that she knew oiie Xaomi Mat¬ 
thews and had known her since the Spring of 1919; that 
the occasion of her knowing Miss Matthews was that she 
started going with Mr. Benson and the vpitness went to 
Mi ss Matthews’ home in Kenilworth jto find out who 
54 she was; that she went to an addrjess on Quarles 
Street and later to 1430 Kenilworth! Avenue in the 
District of Columbia where Miss Matthews moved; that 
after she found that the defendant Gordon jW. Benson was 
going with Miss Matthews she talked with him about it 
but did not get any satisfaction so she wbnt to see Miss 

° # i 

Matthews and explained to her that he wasja married man. 

j 

i 

Thereupon defendant Gordon W. Benson, through his 
counsel, entered an objection to any testimony by this wit¬ 
ness as to conversation had by her with the co-defendant 
in the absence of defendant Gordon AV. Benson, which ob¬ 
jection was overruled and defendant Goildon W. Benson 
through his counsel noted and was allowed an exception, 
following which the witness was asked the following ques¬ 
tion: ! 


Q. “Continue Airs. Benson, and tell His'Honor just what 
you had to sav to her about that.” A. “I jwent to her resi- 
dence on Quarles Street, and I told her that Air. Benson 
was my husband, and I asked if she would not give him 
up, and she said that she loved him too idearlv, and that 
she would not give him up. ’ ’ j 
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Defendant Gordon W. Benson, t3 trough his counsel, moved 
to strike out the answer of the witness because of the fact 
that it was not admissible against him; the Court allowed 
the answer to remain as against the co-respondent but not 
against defendant Gordon W. Benson. 

The witness said that on this visit she talked with Naomi 
Matthews about the day she saw defendant Gordon W. 
Benson, how she saw him and that she requested her to give 
him up; that no one was present at the time of this con¬ 
versation and that it took place at the home of Naomi 
Matthews on Quarles Street. 

The witness did not recall whether she said anything to 
Mr. Benson at that time about what Miss Matthews had 
told her, but said that in the Spring of 1919 at a later time, 
she told him all about it. That on this occasion defendant 
Gordon W. Benson told her he loved Miss Matthews very 
dearly; that he wished the witness would leave home 
55 and that he did not care any more for the witness; 

that she saw Miss Matthews later; was at Miss 
Matthews’ home five times, the first visit following the one 
alreadv testified to in the summer of 1919. On the last 
mentioned occasion she went out on Saturdav night but she 
did not talk to her; it was raining and her husband and 
Miss Matthews were sitting on the porch together; witness 
had an umbrella and thought they did not see her so she 
stopped there to listen. “I did not hear a thing they said, 
but I do not know who it was, but because I had the um¬ 
brella raised and they could not see I heard her say ‘if I 
had poison I would throw it in her eyes and blind her’ I 
just heard that.” After this defendant Gordon W. Benson 
came down, the witness kept on walking and Gordon W. 
Benson said to her “I thought you were going to follow 
me tonight.” The witness said something to him about the 
remark she had heard about blinding her and he said “Oh, 
she didn’t know it was you.” That Gordon W. Benson 
vralked with her to the corner and asked the witness to let 
him go back and bid her goodbye because she would get in 
trouble with her mother and father. 

The witness testified that the next time she saw Miss 
Matthews was on the Kenilworth car when the witness was 
going out to Quarles Street. The witness was on the car 
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and stated that she saw Miss Matthews gnd Mr. Benson 
sitting on a porch. It was a beautiful Sunday evening and 
he had the witness’ camera and was taking pictures. That 
this was in the year 1920. Witness stated that she talked to 
defendant Gordon W. Benson a good many 1 ; times after this 
about Miss Matthews and that he told her that he was in 
love with Miss Matthews and that he wanted the witness to 
leave; that he told her this in 1920; that on <j>r about the first 
day of February 1921 the witness left the home in which 
she and her husband were living, and up to that time they 
had lived together as man and wife; that! before she left 
the home, in 1921 she had a talk with her husband as to his 
relationship with Miss Matthews; t^ie witness said 
56 that she talked with him so many times she didn’t 
.just remember when and where this conversation took 
place; that she talked “to him in the Spring of 1920 and 
he told me that his feelings were just the same toward her 
as they had been”; thereupon the following; questions were 
propounded and answers given: 

Q. And did you then make up your mind to leave the 

house? A. Yes I did, because- j 

Q. (Interposing.) How much of a perioct of time was it 
before you actually left, was that conversation held by you 
and Mr. Benson? A. It was a very short time before I 
left. | 

Q. A matter of a few weeks, would you! say? A. Yes, 
I would sav so. 

| 

The witness then testified that after shej left home she 
went to live at her father’s home, 1743 North! Capitol Street, 
in the District of Columbia: that her father bad lived at this 
address for two or three vears; that he had alwavs lived in 
the District of Columbia since the birth of tihe witness and 
that two brothers and three sisters all unmarried lived in 
the same home at 1743 North Capitol Street. That her 
husband knew the witness’ father and brothers and sisters 
very well. The witness further testified that at the time 
she left defendant Gordon W. Benson they jwere living at 
1235 Newton Street, Northeast in the District of Columbia; 
that thereafter she visited her husband’s mother at 1235 
Newton Street Northeast and that her husband’s mother 
visited her several times at the witness’ father’s home. 


i 

i 

i 
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The witness testified further that she lived at the North 
Capitol Street address and no other place until she moved 
w 7 ith her father to California Street in the fall of 1926; 
that she never lived with her husband as his wife after her 
separation from him to which she had testified; that at 
the time of this separation she was employed in beauty 
culture work with Miss Sheetz and was receiving $20.00 a 
week; that at the present time she was employed in the 
Department of Agriculture receiving $1,560.00 per 
57 annum salary and had no other income; that the first 
she heard about her divorce was from her brother 
Thomas in 1926. The witness stated that she heard from 
her brother Thomas in 1926 that defendant Gordon W. 
Benson had procured a divorce from her; that she was 
never served with any notice or paper or writing of any 
kind in connection with any divorce proceedings in Chicago; 
that she has not lived at 1235 Newton St. since 1921; that at 
the time of her separation from her husband she did not 
believe that he had any occupation but that she thought 
he was thereafter employed at Agnews Coal Place and also 
at a Chevrolet Automobile place on 14th Street. That she 
had no personal knowledge of where defendant Gordon W. 
Benson was, at the time of the trial, living but that she 
thought he lived at his mother's house. On cross examina¬ 
tion this witness testified that defendant Gordon W. Ben¬ 
son’s mother was dead and thought she died in 1927; that 
she thought the first time she heard about the Chicago 
divorce was in the early part of 1926. The witness further 
testified that she remembered visiting a Mrs. Bovvers in 
South Carolina on two or three occasions and she thought 
the last occasion was in August 1925; that she knew it was 
in the summer time; that she did not recall a conversation 
which she had with Mrs. Bowers at that time in which she 
stated to Mrs. Bowers that her husband had been divorced; 
that she did not make such statement because she did not 
know about the divorce until 1926; that her husband had 
been a Clerk of the Juvenile Court. 

Perry Bonner, a witness for plaintiff, testified in sub¬ 
stance as follows; That he was a private detective and was 
employed to do certain work in this case and as a result of 
this employment he went to the vicinity of 1430 Kenilworth 
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Avenue Northeast in (lie District of Columbia and saw 
defendant Gordon W. Benson going in premises 1430 Kenil¬ 
worth Avenue, Northeast in the evening and leaving there 
in the morning during the period from April!20 to April 26, 
1926; that he had a man go to the house on the 26tli of 
April and ask for Mrs. Benson; that he heard the man ask 
for Mrs. Benson and a ladv came to the docir and said she 

» i 

was Mrs. Benson; the witness on being asked if the lady 
who came to the door was the plaintiff who was 

58 then and there indicated to him answered “No” but 

! 

described the woman as having light; brown hair of 

medium build and estimated to have been tliirtv vears old. 

* * 

The witness said he knew Gordon W. Bensoh and identified 
him when he was pointed out to him in Cofirt; he further 
stated that they covered the place from the 26th of April 
until the first of May and observed Mr. Benson going in and 
sometimes leaving with the ladv who would Answer the door 
as Mrs. Benson; that they observed them 'upstairs some¬ 
times at ten o’clock and sometimes up to 11:30 when they 
retired or got undressed and the lights would be put out; 
that he had seen the lady who responded to the name of 
Mrs. Benson and the defendant Gordon WJ Benson in the 

i 

same room several times, the same being a bedroom on the 
second floor of the house and that he had seeh them undress 
and the lights j)ut out together. Defendant (Jordon W. Ben¬ 
son being again identified by witness in Court as the man 
who had been seen in the house at 1430 Keifilworth Avenue 
Northeast. 


Gordon W. Benson, one of the defendants,! was called as a 
witness and testified as follows: That on tjie 24th of Sep¬ 
tember, 1925 he was married to the co-defendant Naomi V. 
Matthews in the City of Chicago and that I thereafter and 
particularly during the months of April arid May 1926 he 
lived with her in the capacity of husband and wife in the 
District of Columbia. 


Thereupon counsel for the plaintiff stated that with the 
exception of offering some evidence at a later time which he 
was then unable to get from the office of the-Probate Court, 
the plaintiff rested. 
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Defendant’s Testimony. 

Gordon W. Benson was dulv sworn and testified as a wit- 
ness on defendant's behalf in substance, that he was the 
Gordon W. Bensbn named in a certified copy of a decree of 
divorce, then and there exhibited to the witness, which had 
been entered by {he Circuit Court of Cook County, Illinois, 
in a case entitled Gordon \V. Benson vs. Gertrude M. Ben¬ 
son ; that the Gertrude M. Benson named in that cause 
59 was the defendant therein; the defendants, through 
their counsel, then offered in evidence a certified copy 
of the decree of divorce aforementioned which is in words 
and figures as follows: 


Decree for Divorce. 

State of Illinois, 

Cook County , ss: 

Circuit Court of Cook County, June Term, A. D. 1925. 

No. B120,461. 

Gordon W. Benson 


vs. 

Gertrude M. Benson. 

Bill. 

This day came again the said complainant by A. W. Ellis, 
Esq., his Solicitor, and it appearing to the Court that the 
said Defendant has had due notice of the pendency of this 
suit by Publication in the Chicago Daily Law Bulletin and 
mailing of notice to the last known address of defendant, 
according to the Statute in such case made and provided, 
that the default of said Defendant was taken and the Com¬ 
plainant's Bill of Complaint herein taken as confessed by 
said Defendant. 

And the Court having heard the testimony taken in open 
Court, in support of said Bill of Complaint (a certif¬ 
icate of which evidence is filed herein,) and now being 
fully advised in the premises doth find that it has juris- 
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diction of the parties hereto and the subject matter hereof; 
that the Complainant is and since prior to j the filing of 
said Bill of Complaint has been an actual resident of 
Cook Countv, and has been a resident of the Btate of Illi- 
nois for over one whole vear next before the! filino* of the 

• o 

Bill of Complaint herein; that the parties i hereto were 
lawfully joined in marriage at Baltimore, Maryland, on Oc¬ 
tober 9,1915, that subsequent to their intermarriage the De¬ 
fendant has been guilty of wilful desertion fojr a period of 
two vears and without anv reasonable cause as 
60 charged in the Complainant’s Bill of Complaint. 

On motion of said Solicitor for the Complainant, it 
is therefore Ordered, Adjudged and Decreed, and this 
Court by virtue of the power and authority there invested, 
and the Statute in such case made and provided, doth 
Order, Adjudge and Decree, that the bonds of Matrimony 
heretofore existing between the Complainant Gordon W. 
Benson and the Defendant Gertrude M. Benson be and the 
same are hereby dissolved, and the same are dissolved ac¬ 
cordingly. 

Enter. i 

(Signed) FRANCIS S. WILSON, 

Judge . 

Judge Wilson. 

Aug. 12, 1925. 

C984 468. 

i 

I 

State of Illinois, 

County of Cook, ss: j 

I, Thomas 0. Wallace, Clerk of the Circuit Court of Cook 
County, and keeper of the records and files jthereof, in the 
State aforesaid, do hereby certify the above! and foregoing 
to be a true, perfect and complete copy of! a certain De¬ 
cree had and entered of record on the 12th !dav of August 
A. D., 1925 in a certain cause lately pending in said Court 
on the Chancery side thereof, between Gordon W. Benson, 
Complainant and Gertrude M. Benson, Defendant. 

In witness whereof, I have hereunto setj my hand and 
affixed the Seal of said Court, at Chicago, in said County, 
this 19th day of August, 1925. 

(Signed) THOMAS 0. WALLACE, 

[seal.] Clerk. 
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To the introduction of the copy of this decree the plaintiff, 
through her counsel, objected, on the ground that the 

61 Court was not called upon to give faith and credit 
to the same under the present state of the evidence in 

the case. The Court admitted the copy in evidence but 
stated if the defendants did not prove that the Court had 
jurisdiction, then the plaintiff could have it stricken out. 
The plaintiff, through her counsel reserved the right to move 
to strike out this copy and also excepted to its receipt in 
evidence. The defendants then offered in evidence a certif¬ 
icate of marriage between Gordon W. Benson and Naomi 
V. Matthews at Chicago, Illinois, on the 24th day of Sep¬ 
tember 1925, the witness having first testified that he and 
the co-defendant in this cause were the parties named in the 
marriage certificatee; the plaintiff objected to the intro¬ 
duction of this certificate on the same grounds interposed 
in connection with the certified copy of the decree of divorce 
and noted an exception to the acceptance of this certificate 
in evidence. The defendants then offered in evidence Sec¬ 
tions 3, 5, 6, 7 and 9 Chapter 40 of the Revised Statute of 
Illinois Smith & Hurd 1925 relating to divorce proceedings 
and Sections 7, 12, 13, IS and 19 of Chapter 22 relating to 
the Chancery Act and Sections 1, 2, 3, 4, 5, 6, 9 and 10 of 
Chapter 100 which relates to the publication of notice to a 
non-resident to the introduction of which the plaintiff 
stated, through her counsel that she had no objection. 

The substance of these sections is as follows: In Chapter 
40, Section 3 provides for a residence of one year on the 
part of a plaintiff in a divorce proceeding, unless the 
offence or injury complained of was committed within the 
State, or whilst one or both of the parties resided in the 
State. 

Section 5 provides that the Circuit Courts of all the 
Counties and the Superior Court of Cook County shall 
have jurisdiction in divorce proceedings. 

Section 6 provides for the venue to be in the County 
where plaintiff resides. 

Section 7 provides that the practice under the Act 

62 shall be as in other Chancery proceedings except as 
otherwise provided. 

Section 9 provides for proof to be made in open Court 
after a decree pro confesso, and that in case of default no 
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divorce shall be granted, unless the judge is satisfied that 
all proper means have been taken to notify the defendant 
as to the pendency of the suit, * * * and that the Court 

may order additional notice to be given, when the judge is 
satisfied the interests of the defendant require it. 

Chapter 22, Section 7, provides for suits in Chancery, 
etc., against unknown parties interested and notice to them. 

Section 12 provides whenever any complainant or his 
attorney shall file in the office of the Clerk of the Court in 
which his suit is pending, an affidavit shotting that any de¬ 
fendant resides or hath gone out of this state, or on due 
inquiry cannot be found, or is concealed Ruthin this state, 
so that process cannot be served upon him^ and stating the 
place of residence of such defendant if known, or that upon 
diligent inquiry his place of residence cannot be ascertained, 
the Clerk shall cause publication to be made in some news¬ 
paper printed in his county, and if there be no newspapers 
published in his county, then in the nearest newspaper pub¬ 
lished in this state, containing notice of the pendency of 
such suit, the names of the parties thereto, the title of the 
Court, and the time and place of the return of summons in 
the case; and he shall also, within ten days of the first pub¬ 
lication of such notice, send a copy thereof by mail, ad¬ 
dressed to such defendant whose place of residence is stated 
in such affidavit. The certificate of the Clerk that he has 
sent notice in pursuance of this section, shall be evidence. 

Section 13 provides that the notice provided for in Sec¬ 
tion 12 may be given at anv time after the commencement 
of the suit, that it shall be published at l^ast once a week 
for four successive weeks and that no default shall be 
taken against a defendant not served with a summons or 
not appearing unless thirty days shall intervene be- 
63 tween the first publication and the! first day of the 
term at wliich such default is proposed to be taken. 

Section 18, provides that the Court may require proof 
of the allegations of a bill of complaint in a chancery pro¬ 
ceeding, after a pro confesso. 

Section 19, provides that whenever a deqree in a chancery 
proceeding shall be entered against a defendant who has 
not been summoned, or served with a copy of the bill, or 
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received the required notice to be sent to him, that such 
defendant may within a time specified and in the manner 
provided re-open the case; but that the decree should be 
deemed and adjudged to be confirmed against such defend¬ 
ant after three years, unless, if not set aside in the manner 
provided for in the said statute. 

Chapter 100, Section 1, provides that the certificate of 
the publisher and a copy of the notice, etc., shall be suffi¬ 
cient evidence of publication, when no other mode of prov¬ 
ing the same is provided. 

Section 2 authorizes the plaintiff or his attorney to direct 
in what newspaper publication shall be had, where the Court 
does not direct. 

Section 3 provides for the number of publications to be 
for three successive weeks unless otherwise specified. 

Section 4 provides that publication may be in a weekly 
newspaper unless otherwise provided. 

Section 5 defines the term newspaper, as used in the stat¬ 
ute. 

Section 6 relates merely to the computation of time. 

Section 9 provides as follows: In all suits at law or in 
chancery or in probate matters hereafter commenced in 
courts of record in this state where service by publication 
is required or against non-resident defendants who reside 
or have gone out of the state or on due inquiry cannot be 
found or are concealed within this state so that process 
cannot be served upon them, it shall be sufficient pub- 
64 lication if such notice shall be published at least once 
in each week for four successive weeks, the first pub¬ 
lication to be at least thirty (30) days prior to the first day 
of the term of such court, in some newspaper of general 
circulation in the county in which such suit may be brought. 

And the clerk of the court shall mail to the defendants 
at their last known place of residence, as stated in the 
affidavit, a copy of said notice, within ten days after the 
first day of the publication of the same. 

Section 10 provides that the term 4 ‘newspaper” as used 
in connection with orders of publication shall mean a news¬ 
paper published, regularly, for at least six months prior 
to the first publication of the notice. 
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The parties hereto stipulate that upon the hearing in the 
Court of Appeals the foregoing sections of the Illinois 
Statutes may be read as if set forth in extenso. 

Gertrude M. Benson, the plaintiff, was called as a wit¬ 
ness and testified that she had not filed any action in the 
Circuit Court of Cook County, Illinois to set hside the decree 
of divorce which had been testified to. She was then asked 
by defendant’s counsel whether she had not considered 
doing so, to which question an objection wa£ interposed by 
the plaintiff’s counsel, and sustained by the Court. 

I 

i 

Thereupon the defendants rested. 

The plaintiff then, through her counsel, moved the Court 
to strike out the certified copy of the decree of divorce, 
which had been received in evidence on behalf of defendants 
on the ground that the Court entering the same had no 
jurisdiction over Gertrude M. Benson, the iplaintiff in this 
cause, which motion was overruled by the Court and an ex¬ 
ception noted by the plaintiff. 

i 

I 

Plaintiff's Rebuttal Testimony. 

Gertrude M. Benson, the plaintiff, then, in rebuttal, testi¬ 
fied in her own behalf and after resuming the witness stand 
and before being interrogated by her counsel, plaintiff, 
through her counsel, offered in evidence Section 14 
65 of Chapter 22 of what is denominated Chancery Di¬ 
gest in the Revised Statutes of Illinois aforemen¬ 
tioned which reads as follows: 

4 4 The complainant may cause a copy of the bill, together 
with a notice of the commencement of the suit, to be de¬ 
livered to any defendant residing or being without this 
state, not less than thirty days previous to the commence¬ 
ment of the term at which such defendant ie required to ap¬ 
pear, which service, when proved to the satisfaction of the 
Court, shall be effectual as if such service had been made 
in the usual form within the limits of this state. The service 
by copy of he bill may be proved by the affidavit of the per¬ 
son serving the same, made before any bfficer authorized 
to administer oaths in the place where the affidavit is made, 

j 

i 

i 

i 

i 
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or in ease the service is made in any foreign country, before 
any United States Minister or Consul residing in the country 
where the same is made.” 

The plaintiff then stated that on the 19th day of May 
1925 she was living at her father’s! home, 1743 North 
Capitol Street; that her name was in the City Directory 
from 1921 to 1926 and that she did not live at No. 1235 
Newton Street Northeast, Washington, D. C., on the 19th 
of May 1925. To the introduction of this testimony, to 
the effect that the plaintiff lived at 1743 North Capitol 
Street and not at 1235 Newton Street Northeast, Wash¬ 
ington, D. C., on May 19, 1925, and that her name was in 
the City Directory during the years specified the defendants, 
through their counsel, objected on the ground that the same 
was not admissible under the issues in the case, for the rea¬ 
son that defendants had pleaded, affirmatively, a decree 
of divorce from a Court of competent jurisdiction and that 
the plaintiff had not by reply or answer denied the ex¬ 
istence of such divorce; that there had been no pleading 
filed in the cause denying the fact of such divorce. The 
Court overruled defendants’ objection and exceptions were 
noted on behalf of each defendant. Plaintiff further testi¬ 
fied that she was not living at 1235 Newton Street North¬ 
east, Washington, D. C., on the 19th day of May 1925, 
66 and that she did not at that time or during that year 
get her mail at this address. Thereupon the de¬ 
fendants further objected to this line of testimony and were 
allowed exceptions thus: 

Mr. Binford (counsel for defendants): Your Honor, I 
do not want to keep objecting but I do want to save my 
exception. 

The Court: Your objection goes to all of this line of 
testimony, and an exception. 

The plaintiff further testified that she never notified or 
instructed defendant Gordon W. Benson or anyone acting 
for him to address her or communicate with her in care 
of premises 1235 New’ton Street, Northeast, Washington, 
D. C.; that she knew the handwriting of Gordon W. Benson 
and identified his signature to the Bill of Complaint filed 
by him in the divorce proceedings in Chicago in which the 
decree already in evidence has been entered; that she knew 
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Gordon W. Benson’s mother, and her handwriting, and she 
identified several letters and envelopes as having been writ¬ 
ten and addressed by the mother of defendant Gordon W. 
Benson, the same purporting to have been addressed to the 
witness at 1743 North Capitol Street, Washington, D. C., 
beginning with the date September 21, 1921; and the last 
being dated December 23,1923. These letters and envelopes 
were not received in evidence, and the tended of same was 
withdrawn by counsel for the plaintiff. The witness was 
shown a photostat of an envelope constituting a part of the 
transcript of record of the aforementioned; divorce pro¬ 
ceeding entitled Gordon W. Benson vs. Gertrude M. Benson 
in the Circuit Court Cook County, Illinois IjTo. B. 120461, 
which envelope purported to have been sent by mail by the 
Clerk of the Circuit Court of Cook County to Gertrude M. 
Benson 1235 Newton Street N. E., Washington, D. C., under 
the postmark date May 22, 1925, on which envelope, in long 
hand, was written the following: “this party has not lived 
here since 1921.” Plaintiff testified that thp quoted long- 
hand notation on the envelope was in “the hand- 
67 waiting of the mother of Gordon W.|Benson”; the 
witness further testified that after she left her hus¬ 
band, he visited and saw her several timei, but not fre¬ 
quently, at her father’s home on North Capital Street; later 
she said these visits may have been a dozen a^d she thought 
they extended over the time up to 1924; that on none of these 
occasions did she notify her husband that s|he intended to 
move from that house or desire to have any inail addressed 
to her at any other place or have any conversation on such 
a subject; that Gordon W. Benson’s mother visited her at 
the home of her father, while she was living there, and that 
the letters identified by her were written to h$r at that home. 

The plaintiff, through her counsel, then 'offered in evi¬ 
dence the transcript of record, under triple certificate, of 
Case No. B. 120461, entitled Gordon W. Benson v. Gertrude 
M. Benson, in the Circuit Court of Cook County, Illinois, 
the same purporting to be the entire record of the divorce 
proceeding in which the decree which had been offered in 
evidence by the defendant Gordon W. Benson had been 
entered. The defendants jointly and severally, through 
their counsel, objected to the introduction of this transcript 
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for reasons stated as follows: that it was an attempt to at¬ 
tack, collaterally, a decree rendered by the Circuit Court of 
Cook County, Illinois, without alleging in any plea that the 
decree was obtained by fraud, or for any other imperfec¬ 
tions; this objection was overruled by the Court, and ex¬ 
ceptions were noted and allowed to both defendants, and the 
entire transcript of record received in evidence. 

68 Transcript of Record. 

Circuit Court of Cook County, Illinois. 

No. B. 120,461. 

Gordon W. Benson 


vs. 

Gertrude M. Benson. 

THOMAS 0. WALLACE, 

Clerk Circuit Court, 

Per C. LINK, 

Deputy. 

United States of America. 


State of Illinois, 

Cook County, ss: 


Pleas before the Honorable Francis S. Wilson, one of the 
Judges of the Circuit Court of Cook County Illinois, at a 
term thereof begun and holden at Chicago, in the Court 
House in said County and State, on the third Monday 
(being the 20th day) of July in the year of our Lord one 
thousand nine hundred and Twenty Five and of the Inde¬ 
pendence of the United States, the one hundred and Fiftieth. 

Present: Honorable Francis S. Wilson, one of the judges 
of the Circuit Court of Cook County, State of Illinois; 
Eobert E. Crowe, State’s Attorney; Peter M. Hoffman, 
Sheriff. 

Attest: 


THOMAS 0. WALLACE, 

Clerk * 
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Be it remembered that heretofore, to-wit, opt the 19th day 
of May A. D. 1925, a certain Bill was filed in the office of the 
Clerk of said Court, in words and figures following, to-wit: 

. j 

State of Illinois, 

County of Cook, ss: 

In the Circuit Court of Cook County, June Term, A. D. 1925. 
69 No. B120,461. j 

j 

Gordon W. Benson 


Gertrude M. Benson. 

I 

Bill for Divorce. 

i 

i 

To the Honorable Judges of the Circuit Court, in chancery 
sitting: | 

1. Your orator, Gordon W. Benson of the City of Chicago, 
County of Cook and State of Illinois, respectfully repre¬ 
sents unto the court that he is an actual resident of the said 

i 

County of Cook, and is now and has been! for more than 
one year last past continuously immediately preceding the 
filing of this bill of complaint, a resident bf the State of 
Illinois; that on the 9th day of October, AJ D. 1915 at the 
City of Baltimore in the State of Maryland, he was lawfully 
married to one Gertrude M. Benson, the defendant herein¬ 
after named and from the time of said matriage until the 
5th day of February, A. D. 1921, your oratjor and said de¬ 
fendant lived and cohabited together as husband and wife. 

2. Your orator further represents that since said 
70 marriage and during all the time he lived and co¬ 
habited with said defendant he always conducted 
himself toward said wife as a true, kind and indulgent hus¬ 
band and provided her with all the necessaries and com¬ 
forts of life according to the best of his means and their 
station in life. 

3. Your orator further represents and charges the said 
defendant on or about the 5th day of February 1921 wil¬ 
fully and without any reasonable or just cause deserted 
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and absented herself from your orator and wholly refused 
to live with him as husband and wife and from thence 
hitherto up to the filing of this complaint has continued to 
absent herself from him and refuses to live with him as 
husband and wife and still does without any fault on the 
part of your orator. 

4. Your orator further represents that no children were 
born unto these parties as the fruits of said marriage. 

5. Forasmuch therefore as your orator is without remedy 
in the premises, except in a court of equity; your orator 
prays that the said Gertrude M. Benson who is made party 
defendant to this bill may be required to make full and 
direct answer to the same (but not under oath, answer 
under oath being hereby expressly waived); that the said 
marriage between your orator and said Gertrude M. Ben¬ 
son may be dissolved and declared null and void by the 
decree of this court according to the statute in such case 
made and provided; and that all duties, rights, claims and 
obligations accruing to either of the said parties by reason 
of said marriage shall henceforth and forever cease and be 
determined and that the said parties be severally at liberty 
to marry again in like manner as if they had never married; 
and that your orator may have such other and further re¬ 
lief in the premises as equity may require and to the court 
may seem meet. 

6. May it please the court to grant unto your orator the 
writ of summons in Chancery issuing out of and under the 
seal of this Honorable Court, directed to the sheriff of the 

said County of Cook, commanding him that he sum- 
71 mon the defendant, Gertrude M. Benson, to appear 
before the said Court, on the first day of the next 
April term thereof, to be held at the Court house in Chi¬ 
cago, in the County of Cook, aforesaid, and then and there 
to answer this bill. 

Dated this 19th day of May, A. D. 1925. 

GORDON W. BENSON, 
i Complainant. 

A. W. ELLIS, 

Complainant’s Solicitor. 

And thereupon, on the same day, to-wit, on the 19th day 
of May, A. D. 1925, a certain People’s writ of summons 
issued out of the Office of the Clerk of said Court and under 
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the Seal thereof directed to the Sheriff of cj>ok Comity to 
execute, which writ together with the return!of the Sheriff 
thereon endorsed are in words and figures following, to-wit: 


Chancery Summons. 


Form 25. 

i 

I 

Circuit Court. 

j 

B120.461. 

i 

State of iLLiNpis, 

County of Cook, ss: 

The People of the State of Illinois to the Sheriff of said 
County, Greeting: 

We command that you summon Gertrude! M. Benson, if 

-he shall be found in your County, personally to be and 

appear before the Circuit Court of Cook County, on the 

lirst day of the term thereof, to be holdeiji at the Court 

House, in the Citv of Chicago, in said Cook Countv, on the 

third Monday of June A. D. 1925, to answer unto Gordon 

W. Benson in his certain Bill of Complaint for divorce filed 

in said Court on the Chancerv side thereof.! 

And have you then and there this writ, with an endorse- 

ment thereon in what manner von shall have executed the 

- 

same. 

Witness Thomas 0. Wallace, Clei'k of our said 
72 Court, and the seal thereof, at Chicago, in said 
County, this 19' day of May, A. D. 1^25. 

(Seal of Circuit Court, Cook County,^Illinois.) 

THOMAS 0. WALLACE, 

Clerk. 

\ 

(Back of Summons.) 


Circuit Court of Cook County, June Tehn, A. D. 1925. 
Gordon W. Benson vs. Gertrude M. Benson] No. B120.461. 
Filed 1925, Jun. 15, P. M. 1:37. Thomas 0., Wallace, Clerk. 
Registered Jun. 15, 1925. Thomas 0. Wallace, Clerk Cir¬ 
cuit Court. Received 1925, May 19, P. M. 15:49. Peter M. 
Hoffman, Sheriff. A. W. Ellis, Solicitor.! Address: 105 
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S. Dearborn St. Phone Dear. 7380. The within-named de¬ 
fendant not found in my County this Jun. 15, 1925. Peter 
M. Hoffman, Sheriff, by Fred H. Lorenzen, Deputy. 

And thereupon, on the same day, to-wit, on the 19th day 
of May, A. D. 1925, a certain Affidavit of Non Residence 
was filed in the office of the Clerk of said Court, in words 
and figures following, to-wit: 

Affidavit of Non-residence—Circuit Court. 

Form 23. 

State of Illixois, 

County of Cook , ss: 

Circuit Court of Cook County, June Term, A. D. 1925. 

In Chancery. 

B120,461. 

Gordox W. Bexsox 


vs. 

Gertrude M. Bexsox. 

Gordon W. Benson, being duly sworn, deposes and says 
that Gertrude M. Benson, defendant, on due inquiry can¬ 
not be found so that process cannot be served upon her that 
upon due and diligent inquiry her place of residence can¬ 
not be ascertained; and affiant further states that the last 
known place of residence of such defendant is 1235 Newton 
St. N. E. Washington, D. C.; and further deponent 
72 2 /> saveth not. 

' GORDON W. BENSON. 

Subscribed and sworn to before me this 19th day of May, 
A. D. 1925. 

[xotary SEAL.] MARCIE PIERCE, 

Notary Public . 

And afterwards, to-wit, on the 22nd day of May, A. D. 
1925, a certain Certificate of Mailing Notice was filed in the 
office of the Clerk of said Court, in words and figures fol¬ 
lowing, to-wit: 
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j 

i 

I 

Certificate of Mailing Notice .j 

i 

i 

Form 73. j 

State of Illinois, 

County of Cook: j 

| 

Circuit Court of Cook County. In Chancery. 

i 

i 

No. 75120,461. 

j 

i 

Benson i 


Benson. j 

i 

I, Thomas 0. Wallace, Clerk of the Circuit Court of Cook 
County, in and for said County, in the State of Illinois, do 
hereby certify that on the 22nd day of May A. D. 1925, I 
sent by mail, postage prepaid, a Notice, a copy of which is 
hereto attached, marked 44 Exhibit A,” to the following de¬ 
fendants, and addressed as follows: One Copy to Gertrude 
M. Benson, 1235 Newton St., N. E., Washington, D. C. 

THOMAS 0. WALLACE, 

Clerk . 


Exhibit “A.” 


A. W. Ellis, Attorney, 617 105 S. Dearborn Street. 


State of Illinois, 

County of Cook , ss: 


Circuit Court of Cook Countv, May Term, A. D. 1925. 

7 V j / 

In Chancerv. 

i 

i 

No. B120.461. | 

Gordon W. Benson ! 

vs. j 

Gertrude M. Benson, j 

Notice is hereby given to the said Gertjrude M. Benson 
that the above named Complainant heretofore filed his Bill 
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of Complaint in said Court, on the Chancery side thereof, 
and that a summons thereupon issued out of said 

73 Court against the above named defendant, return¬ 
able on the first day of the term of the Circuit Court 

of Cook County, to be held at the Court House in Chicago, 
in said Cook County, on the Third Monday of June, A. D. 
1925, as is by law required, and which suit is still pending. 

j THOMAS 0. WALLACE, 

Clerk . 

A. W. ELLIS, 

Compl’t’s SoVr . 

May 20-27-3-10. 

And afterwards, to-wit, on the 12th day of June, A. D. 
1925, a certain Returned Letter was filed in the office of the 
Clerk of said Court, in words and figures following, to-wit: 

21. Stamp. Chicago, May 22, 6:30 P. M., 1925, Ill. 
Circuit Court of Cook County, Thomas O. Wallace, Clerk. 
Chicago, Ill. B120,461. Gertrude M. Benson, 1235 New¬ 
ton St. N. E., Washington, D. C. This party has not lived 
here since 1921. Registered Jun. 12, 1925. Thomas 0. 
Wallace, Clerk, Circuit Court. Deputy J. W. Hall. Filed 
Jun. 11, 1925, P. M. 3:35. Thomas O. Wallace, Clerk, per 
Lynn. 

And afterwards, to-wit, on the 16th day of June, A. D. 
1925, a certain Certificate of Publication was filed in the 
office of the Clerk of said Court, in words and figures fol¬ 
lowing, to-wit: 

Law Bulletin Publishing Co., a corporation organized and 
existing under and by virtue of the laws of the State of 
Illinois, does hereby certify that it is the publisher of the 
Chicago Daily Law Bulletin; that said Chicago Daily Law 
Bulletin is a secular newspaper and has been published 
daily in the City of Chicago, County of Cook and 

74 State of Illinois, continuously for more than six 
months prior to, on and since the date of the first 

publication of the notice hereinafter referred to and is of 
general circulation throughout said County and State. 
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That a notice, of which the annexed printed slip is a true 
copy, was published four times in said Chicago Daily Law 
Bulletin, namely, once in each week for four successive 
weeks and that the first publication of said notice as afore¬ 
said was made in said newspaper, dated and published on 
the 20th day of May, A. D. 1925, and the last publication 
thereof was made in said newspaper dated! and published 
on the 10 day of June, A. D. 1925. 

In witness whereof, the undersigned, the j said Law Bul¬ 
letin Publishing Co., has caused this certificate to be signed 
by Henry W. Ewing, its President, and attested and its 
corporate seal affixed hereto by H. Y. Macfarland, its Sec¬ 
retary, at Chicago, Illinois, this 10 day of June, A. D. 1925. 

i 

i 

i 

(Corporate Seal Law Bulletin Publishing Co.) 

LAW BULLETIN PUBLISHING CO., 
By HENRY W. EWING, j 

President . j 

A ■ftpc'f ♦ 

H. Y. MACFARLAND, j 

Secretary . 

i 

(Publication Fee, $8.00.) j 

A. W. Ellis, Attorney, 617 105 S. Dearborn Street. 

j 

State of Illinois, 

County of Cook, $s: 

j 

Circuit Court of Cook County, May Ternji, A. D. 1925. 

In Chancery. 

i 

No. B120,461. ; 

i 

i 

Gordon W. Benson 


Gertrude M. Benson. 

. i 

Notice is hereby given to the said Gertrude M. Benson 
that the above named Complainant heretofore filed his Bill 
of Complaint in said Court, on the Chancery side thereof, 
and that a summons thereupon issued out of said Court 
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against the above named defendant, returnable on the first 
day of the term of the Circuit Court of Cook Countv, to be 
held at the Court House in Chicago, in said Cook County, 
on the Third Monday of June, A. D. 1925, as is by 
75 law, required, and which suit is still pending. 

THOMAS 0. WALLACE, 

Clerk. 

A. W. ELLIS, 

Compl’t’s Sol’r. 

May 20-27-3-10. 

And afterwards, to-wit, on the 22nd day of July, A. D. 
1925, the following proceedings were had and entered of 
record in said Court, to-wit: 

In the Circuit Court of Cook County. In Chancery. 

General No. B-120,461. 

Gordon W. Benson 


vs. 

Gertrude M. Benson. 

This cause having come on to be heard upon complain¬ 
ant’s motion and it appearing to the court that a summons 
was duly issued in this cause against the defendant Ger- 
trude M. Benson, returnable to the May, A. D. 1925, term 
of this court; and it further appearing to the court from 
said summons and the return thereon and the affidavit of 
Gordon W. Benson, complainant, filed herein, that the de¬ 
fendant Gertrude M. Benson, (2)* on due inquiry cannot 
be found, (3)* so that process cannot be served upon her, 
and (l)t that the last known place of residence of said 
defendant Gertrude M. Benson was 1235 Newton St., N. E., 
Washington, D. C.; (2)t that upon diligent inquiry her 
place of residence cannot be ascertained; that the Clerk 
of this Court has caused a notice of the filing of the bill of 
complaint herein and of the pendency of this suit addressed 


♦Strike out such allegations (1), (2) and (3) as are not applicable, 
tStrike out allegation (1) or (2) as the case may require. 
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to the said defendant Gertrude M.j Benson, 1235 
76 Newton St., N. E., Washington, D. jC., giving the 
names of the parties thereto, the title of the court 
and the time and place of the return of the summons issued 
in this cause to be duly published in the j Chicago Daily 
Law Bulletin (a secular newspaper of general circulation, 
printed and published in said County of <5ook,) at least 
once in each week, for four (4) successive weeks, the first 
publication thereof having been made upon the 20th day 
of May, A. D. 1925, and at least thirty (30) days prior to 
the first day of the present term of this court; and that 
said clerk has sent a copy of said notice by tnail addressed 
to said defendant at her last known place of residence as 
stated in the affidavit, aforesaid within ten (10) days after 
the first publication of said notice; 

It is therefore ordered that said defendant, Gertrude M. 
Benson come into court here and plead, aniswer or demur 
to the said bill of complaint instanter; and said defendant 
being now three times solemnly called so to come and plead, 
answer or demur herein, comes not but miikes default in 
that behalf, and thereupon, on motion of cojnplainant’s so¬ 
licitor, it is ordered, adjudged and decreed by the court that 
said bill of complaint be taken as confessed against said 
defendant. 

Enter- this — day of July, A. D. 1925. 

JOHN R. CAYERLY, 

Judge . 


i 

i 

i 

j 

I 

I 

I 


I 


j 

j 


I 

I 

i 
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And afterwards, to-wit, on the 12th day of August, A. D. 
1925, a certain Certificate of Evidence was filed in the office 
of the Clerk of said Court, in words and figures following, 
to-wit: 

Lucille Ruth Verhoeven, Chamber of Commerce, Chicago. 

77 State of Illinois, 

County of Cook, ss: 

In the Circuit Court of Cook Countv. In Chancery. 

No. B-120,461. 

Gordon W. Benson 


vs. 

Gertrude M. Benson. 

Bill for Divorce. 

Charge: Desertion. Service: Publication. 

Certificate of Evidence. 

Be it remembered, that on the 31st day of July, A. D. 
1925, being one of the days of the July Term of said Court, 
the above cause came on to be heard before the undersigned 
His Honor, Francis S. Wilson, one of the Judges of said 
Court, the complainant appearing in person and by his 
solicitor, A. W. Ellis, Esq., by Marcie Pierce, and the de¬ 
fendant not appearing, but being in default, the complain¬ 
ant to maintain the issues on his part, introduced the fol¬ 
lowing evidence, to-wit: 

• *##••• 

Gordon W. Benson, the complainant, being first duly 
sworn, testified on oath in his own behalf, as follows: 

By Miss Pierce: 

Q. What is your name? A. Gordon W. Benson. 

Q. Where do you live? A. 1110 N. Dearborn St. 

Q. In Chicago? A. In Chicago. 
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Q. How long liave you resided in Chicago,! Cook County, 
Illinois, continuously, immediately preceding the filing of 
this case? A. Since May 17, 1924. 

Q. Are you married? A. I am. 

Q. Are you the complainant in this case? A. I am. 

Q. When were you married ? A. October 9th, 1915. 
78 Q. Where were you married? A. Baltimore, Mary¬ 


land. 

Q. What is your wife’s name? A. Gertrude Benson . 

Q. Are you and your wife living together! now? A. We 
are not. 

Q. When did you separate? A. She left me February 
5th, 1921. ' I 

Q. How did you treat her during the time! that you lived 
together? A. As a husband should. 

Q. Why did you separate, if you know? A. There is no 
cause that I know; she left without cause. 

Q. Did she leave you or did you leave! her? A. She 


left me. 

Q. When did she leave you ? A. February 5tli, 1921. 

Q. Why did she leave you if you know? A- I don’t know 
of any reason. 

Q. Do you know where she is now? A. I! do not. 

Q. Where was she when you last knew of her? A. 1235 
Newton Street, North East, Washington, DL C. 

Q. Is she there now, do you know? A. Not that I know. 

Q. Has she ever offered to return to you since she left 
vou? A. She did not. 


Q. Were there any children born of this 
There are none. 


marriage? A. 


(Witness excused.) 

Hulbert F. L. Benson, a witness, being fii’st duly sworn, 
testified on oath, in behalf of the complainant, as follows: 

By Miss Pierce: j 

Q. What is your name? A. Hulbert F. L. Benson. 

Q. Where do you live? A. 1110 N. Dearborn Street. 

Q. Chicago? A. Chicago. 

Q. Do you know the parties to this case!? A. I do. 

5—4938a 
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Q. Is this man vour brother, who was just on the stand? 
A. Oh, ves. 

7 V 

Q. Are he and his wife living together now, if vou know? 
A. No. 

Q. How long have they been living separate and apart, 
that vou know of? A. To the best of my knowledge be- 
tween two and three years. 

Q. What is the approximate date of the separa- 
79 tion, to the best of your knowledge? A. Well, the 
first I knew of it was around about January of 1922, 
I mean personally, but I had heard of it previous to that 
time, but I couldn’t tell the date. I visited my mother in 
1922 and at that time I found out, but I heard of it previous. 

Q. Not what you have heard, but what you know? A. 
Yes, I know. I visited my mother in 1922, and I knew they 
were separated then, that was about three and a half years. 

Q. Have you lived around in the vicinity of this Mr. 
Benson for the past two or two and a half years or longer? 
A. Yes, Mr. Benson, my brother has lived with me for over 
a year. 

Q. Do you know of your own knowledge that he and his 
wife have lived separate and apart for more than two 
years, prior to the filing of this Bill on the 19th of May, 
this vear? A. I do. 

Q. Do you know if he has given her any cause for leaving 
him? A. Not to my knowledge. 

Q. Do you know of any reason why they have separated? 
A. I do not. 

Q. Has she ever tried to come back to him, of your own 
knowledge? A. No. 

The Court: All right. 

(Which was and is all the testimony and evidence given 
in the above-entitled cause.) 

State of Illinois, 

Comity of Cook, ss: 

Kathleen Doherty, being sworn, says that she is the re¬ 
porter who took down in shorthand the evidence at the trial 
of the above cause, and the foregoing is a correct transcript 
of the same. 


KATHLEEN DOHERTY. 
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Subscribed and sworn to before me this 1st day of Au¬ 
gust, A. D. 1925. 

LUCILE RUTH VERHOWEN, 
[notary seal.] Notary Public. 

80 State of Illinois, 

County of Co ole, ss: 

Mercie Pierce, being duly sworn, says that;he is the solici¬ 
tor for the complainant in the above entitled cause, and, to 
the best of his belief, the foregoing is a correct transcript 
of all the evidences heard. 

MARGIE PIERCE. 

! 

Subscribed and sworn to before me this 1st! day of August, 
A. D. 1925. 

[notary seal.] LUCILE RUTH VERHOWEN. 

i 

Forasmuch, therefore, as the matters antf things herein¬ 
above set forth do not fully appear of record, complainant 
tenders this certificate of evidence, which said complainant 
prays may be signed and sealed by the Jud£e before whom 
said cause was heard, 

Which is accordingly done the day and dhte of the entry 
of the decree herein. 

FRANCIS S. WILSON, [seal.] 

And thereupon, on the same day, to wit, on the 12th day 
of August, A. D. 1925, the following proceedings were had 
and entered of record in said Court, to-wit:! 


i 

i 


7 
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Form 38. 

Decree for Divorce. 

State of Illinois, 

Cook County, ss: 

Circuit Court of Cook County, June Term, A. D. 1925. 

No. B120461. 

Gordon W. Benson 


vs. 

Gertrude M. Benson. 

Bill. 

This day came again the said Complainant by A. W. Ellis, 
Esq., his Solicitor, and it appearing to the Court that the 
said Defendant has had due notice of the pendency of 
81 this suit bv Publication in the Chicago Dailv Law 
Bulletin and mailing of notice to the last known ad¬ 
dress of defendant, according to the Statute in such case 
made and provided, that the default of said Defendant was 
taken and the Complainant’s Bill of Complaint herein taken 
as confessed bv said Defendant. 

And the Court having heard the testimony taken in open 
Court, in support of said Bill of Complaint (a certificate 
of which evidence is filed herein), and now being fully ad¬ 
vised in the premises, doth find that it has jurisdiction of 
the parties hereto and the subject matter hereof; that the 
Complainant is and since prior to the filing of said Bill 
of Complaint has been an actual resident of Cook County, 
and has been a resident of the State of Illinois for over one 
whole year next before the filing of the Bill of Complaint 
herein; that the parties hereto were lawfully joined in mar¬ 
riage at Baltimore, Maryland, on October 9th, 1915, that 
subsequent to their intermarriage the defendant has been 
guilty of wilful desertion for a period of two years and 
without any reasonable cause as charged in the Complain¬ 
ant’s Bill of Complaint. 
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On motion of said Solicitor for the Complainant, it is 
therefore ordered, adjudged and decreed, and this Court by 
virtue of the power and authority there invested, and the 
Statute in such case made and provided, doth order, adjudge 
and decree, that the bonds of matrimony heretofore exist¬ 
ing between the Complainant Gordon W. Benson and the 

Defendant Gertrude M. Benson be and the same are hereby 

* 

dissolved, and the same are dissolved accordingly: 

Enter. 

FRANCIS S. WILSON, 

Judge. 

Judge Wilson, Aug. 12, 1925. 

C 984 368. 

i 

United States of America, j 


State of Illinois, 

Co oh County, ss: 

I, Thomas 0. Wallace, Clerk of the (Circuit Court of 
82 Cook County, in the State aforesaid, dp hereby certify 
that I am the Keeper of the records and files of said 
Court, and that the above and foregoing is! a true, perfect 
and complete Transcript of the Record in ia certain cause 
Lately pending in said Court, on the Chancery side thereof, 
between Gordon W. Benson, Complainant and Gertrude M. 
Benson Defendant. j 

In witness whereof I have hereunto set my hand and 
affixed the seal of said Court at Chicago, in said County, 
this 4th day of June, A. D. 1926. 

(Seal of Circuit Court, Cook County, Illinois.) 


THOMAS 0. WALLACE, 

i Clerk. 


State of Illinois, 

County of Cook, ss: 

i 

I, Hugo M. Friend, Chief Justice of the Circuit Court of 
Cook County, in the State of Illinois, hereby certify that 
Thomas O. Wallace who signed the above! certificate, was 
at the time of signing the same, and is now, Clerk of the 
said Circuit Court of Cook County, duly commissioned and 
qualified; that said Court is a Court of Record, having a 
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Clerk and Seal; that said attestation is in due form and by 
the proper officer, according to the laws of the State of Illi¬ 
nois, and that the above signature of said Clerk is genuine. 

Witness my hand and seal at Chicago, in said County of 
Cook, this 4th dav of June A. D. 1926. 

HUGO M. FRIEND, [seal.] 
Chief Justice of the Circuit Court 
of Cook County. 

United States of America. 

State of Illinois, 

County of Cook, ss: 

I, Thomas 0. Wallace, Clerk of the Circuit Court of Cook 
County, in the State of Illinois (said Court being a Court 
of record), do hereby certify that the Honorable Hugo M. 
Friend whose name is subscribed to the annexed and fore¬ 
going Certificate was, at the time of the signing thereof, 
and now is one of the judges and Chief Justice of 

83 said Circuit Court, duly elected, commissioned and 
qualified, and that his said signature is genuine. 

In witness whereof I have signed my name and affixed the 
seal of said Circuit Court, at my office, in the City of Chi¬ 
cago, in said Cook County, this 4th day of June 1926. 

" THOMAS 0. WALLACE. 

Clerk. 

84 The attention of the witness (plaintiff) was di¬ 
rected to the envelope hearing the return address of 

the Circuit Court of Cook County, and she stated that she 
never received a letter purported to be contained in such 
an envelope; that she never entered her appearance as a 
defendant in the case pending in the Circuit Court of Cook 
County, and never authorized any lawyer to enter an ap¬ 
pearance for her and never filed an answer and never re¬ 
ceived or saw a copy of the order of publication. 

Gordon W. Benson, one of the defendants, was there¬ 
upon recalled as a witness for the plaintiff for the sole 
purpose of proving his faculties, and he testified, in sub¬ 
stance, that he was the beneficiary under the Will of his 
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late mother, Mrs. Ella Lord Benson, to the extent of 

85 approximately $12,000.00, and that lid had spent ap¬ 
proximately $6,000.00 of this inheritance; that there 

now remained in his hands approximately $6^000.00 thereof. 
That the $12,000.00 inheritance referred to did not include 
his equity in premises 1235 Newton St. N. E. which had been 
owned by his mother; that after his marriage to Naomi V. 
Matthews, on September 24, 1925, he remained in Chicago 
until October 29, 1925, and that he had been in Chicago 
every day for one year and three months before his decree 
of divorce was granted him; that he worked in two posi¬ 
tions there, one being with the Sharp & £>mith Surgical 
people and the other with the Journal of Commerce Pub¬ 
lishing Company; that Miss Naomi Matthews, he thought, 
went to Chicago the first part of October! 1924; lie then 
stated that she worked in Chicago but he was uncertain as 
to the exact dates, but that she worked at the Veterans 
Bureau there; that he, defendant Gordon Vf. Benson, once 
worked at the War Risk Bureau in the District of Columbia 
and resigned from it in May 1920; that Miss Naomi Mat¬ 
thews once worked in the Veterans Bureah in the District 
of Columbia but he did not know the exact date; the wit¬ 
ness identified the signature of his mother to a copy of 
what purported to be the Will of his mothej\ 

Thereupon the plaintiff rested. 

Whereupon the defendants, through theiij counsel, moved 
the Court to dismiss the Bill of Complaint jon the grounds, 
among other reasons: 

i 

1. That the Answer of the Defendants, affirmatively, set 
up the granting of the decree of divorce to j Defendant Gor¬ 
don W. Benson by a court of competent jurisdiction, before 
this suit was filed, and no answer or pleading of any kind 
was filed by the plaintiff to the affirmative answer, either 
charging fraud or irregularity in such divorce proceedings. 

2. Because the evidence introduced showls that there is a 
statute which has been and is now in force in the State of 
Illinois, expressly providing for a direct attack upon a 
decree granted by a Chancery Court for a 1 period of three 

years and that the three year period has elapsed 

86 since the granting of that decree and no proceedings 
have been instituted in the Circuit Court of Cook 

County, Illinois to set aside that decree for fraud or any 

i 


72 


GORDON W. BENSON VS. GERTRUDE M. BENSON. 


other reason and that under the law she is precluded from 
now attacking this decree collaterally or directly. 

3. That under the pleadings in the case, the burden was 
upon the plaintiff to prove, that the decree introduced in 
evidence was not binding upon her, and that plaintiff had 
wholly failed to do so. The Court overruled this motion, 
and thereupon, the defendants, through their counsel, an¬ 
nounced that they had further testimony to introduce and a 
lot of witnesses to testify. The Court announced that it 
did not give full faith and credit to the decree of the Illi¬ 
nois Court awarding the defendant Gordon W. Benson a 
divorce, and struck out the said decree from the testimony. 
The Court then stated that if the defendants had any evi¬ 
dence to show that the decree which had been stricken out 
was a good decree, such evidence would be received. 

Sur-rebuttol . 

Thereafter, the Court permitted the further testimony 
hereafter set forth to be offered, and so much of same 
as is herein indicated was received. 

Elbert F. L. Benson, a witness for defendant, by deposi¬ 
tion previously taken by stipulation of counsel of record 
according to law, the substance of which was as follows: 

That he is the brother of Gordon AY. Benson and lives 
at 148 Locust Street, Chicago, Ill.; that his said 
87 brother wrote him in 1923 asking him for monev to 
pay the premium on his life insurance policy; that 
his brother further stated in said letter that he was having 
trouble making ends meet in Washington; that the wit¬ 
ness, a little later, wrote his brother Gordon saying if he 
would come to Chicago, he would guarantee him a job as 
there was plenty of work there and that he could come and 
live with him, and have a place to eat and sleep, and noth¬ 
ing to worry about; the witness was thereupon shown a 
letter addressed to Gordon AY. Benson, care Barry-Pate 
Motor Company, 1218 Connecticut Avenue, N. AA\, AVash- 
ington, D. C., bearing postmark October 1, 1923, which he 
examined and said it was the letter just referred to and 
that the letter and the address thereon were in his hand¬ 
writing. This letter and the envelope were thereupon of- 
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fered in evidence and admitted; that thereafter his brother 
Gordon wrote him stating he was coming to Chicago and 
that he did come to Chicago in the middle or early part 
of May, 1924, and stayed with him at hisj house continu¬ 
ously from May, 1924, until September, 1925; that after 
his brother Gordon had looked the city over and sized 
things up, he stated to tlie witness that Ihe expected to 
make Chicago his future home and that |he believed he 
could do better there than any place he jhad ever seen; 
that when his brother Gordon came to Chicago he came 
in an automobile bringing his mother with him, and, also, 
brought with him his clothes, shirts, collars, underwear 
and general wearing apparel and some 1>ooks and inci¬ 
dentals; that his mother returned to Washington in Au¬ 
gust and upon her return she sent his trunk! on to him; that 
his brother did not come to Washington j during the en¬ 
tire period he spent at his house, and did not leave Chicago 
during that time; and that he received his mail at his 
house, and stated to him that he would not Scare if he never 
saw Washington again, except for his mother; that while 
his mother was in Chicago she looked at! several houses 
with the idea of possibly moving to Chicago to be near 
her boys; that his brother Gordon was employed 
88 from about three weeks after his arrival in Chicago 
up to the time he left that City; that he worked for 
one employer a short time and then went to work for the 
Chicago Journal of Commerce where he jworked steadily 
during his entire stay in Chicago; that he >vas never in the 
home of his brother Gordon while he lived with the plain¬ 
tiff; that they visited him in Philadelphia in 1915 for about 
one week shortly after their marriage, again in Toledo for 
a period of two or three weeks in the siimmer of 1917; 
also for a period of two or three weeks in 1919 at which 
time the witness was living in Detroit; the witness states 
that upon these occasions they apparently were getting 
along very well; that plaintiff was very elaborately dressed 
considering his brother’s means. On erossj examination the 
witness said that he did not know of hid own knowledge 
what caused the separation between his brother and plain¬ 
tiff. At this point, it was stipulated by Counsel, that the 
witness had testified before the Hon. Francis S. Wilson, 
one of the judges of the Circuit Court of Cook County, 
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Illinois, on July 31, 1925, in the Chicago divorce proceeding 

heretofore referred to, and that the testimonv of the wit- 

* * 

ness in that cause might be received in evidence in the 
case on trial. Further testifying on cross examination, the 
witness stated that Miss Xaomi Matthews came to Chi¬ 
cago before her marriage to Gordon W. Benson, but that 
the witness did not recall the date of her arrival, or ap¬ 
proximately how long before the marriage she arrived, or 
where she stayed in Chicago prior to the marriage; that 
the witness knew nothing about any intention on the part 
of Gordon W. Benson to institute divorce proceedings 
against Gertrude M. Benson until “lie had just about 
started proceedings’’; that the first he knew about it was 
when Gordon W. Benson told him he might have to call on 
him as a witness, and he was more or less surprised; 
89 that he lived at 1110 North Dearborn Street, when 
his brother came to Chicago; that he continued to 
live there after his brother’s divorce and until, approxi¬ 
mately, the following November when lie moved to 148 
Locust Street, in Chicago; that his brother Gordon was 
employed in Chicago after his marriage to Miss Naomi 
Matthews, up until the time he left that City; that he did 
not know whether Miss Naomi Matthews came to Chicago 
to seek employment during Gordon W. Benson’s residence 


there; that he did see her during that period of time but 
not verv manv times. 

mr * 

Upon Re-Direct Examination the witness testified that 
while living in Chicago his brother Gordon received a let¬ 
ter from his father-in-law (that is the father of Mrs. 
Naomi Matthews Benson) stating that his father-in-law 
was going to branch out in business and that he would like 
Gordon W. Benson to come back and help him to handle 
this business in a general way; that he thought it would 
be a good opportunity for him; that his brother Gordon 
read the letters to the witness and his brother Gordon did 
not want to leave Chicago; that before he left Chicago his 
brother Gordon stated that if he were not successful in 
Washington that he intended to return to Chicago; witness 
further stated that in 1923 at the time he wrote the let¬ 
ter to his brother Gordon W. Benson which has already 
been offered in evidence, witness was working for an Elec¬ 
tric Company and, temporarily, had a room which he oo~ 
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cupied at 25 E. Superior Street in Chicago;! that his reason 
for taking a larger apartment at 1110 X. f)earhorn Street 
was because he was expecting his brother to come to Chi¬ 
cago to live with him: that his business was that of an 
electrician; that lie was in Washington for the purpose 
of testifying in this case and that he must return to Chi¬ 
cago. The witness further said, in substance, that since 
the return of Gordon W. Benson to Washington he had 
visited him, the witness, once, in Chicago and stayed 
twenty-seven days. This having been the; summer before 
tlie witness was testifying. This w^s a social visit 
90 and that his brother Gordon did not return to Chi¬ 
cago to live. 


Gordon W. Benson was recalled as a witness for the de¬ 
fendants, and testified in substance as follows: 

i 

That after he and the plaintiff were manned they lived at 
his mother’s house 1235 Newton Street X. ;E., Washington, 
D. C., from October, 1915 until January 1 [7, 1917 at which 
time they moved to 70 Rhode Island Avenue X. W. Apart¬ 
ment No. S. That they lived there approximately until the 
first, of October, 1920 when thev moved back to his mother’s 
house at 1235 Newton Street and continued to live there 

i 

until they separated. Thereupon the witness was asked 
the following question by his counsel: 

Q. “I wish you would state to the Court, in a general 
way, and briefly, the treatment of your wife towards you, or 
rather the plaintiff, towards you while yofi were living to¬ 
gether.” | 

Mr. Neudecker: Objected to, if your Honor please. 

The Court: Objection sustained. 

i 

Thereupon the further proffers of testiijnony, objections, 
rulings of the Court and exceptions were made and taken. 

i 

j 

i 

(By defendant’s counsel:) 

• i 

i 

Q. You may state to the Court the circumstances sur¬ 
rounding your separation. 

• i 

Mr. Neudecker (counsel for plaintiff) j Objected to, if 
your Honor please. Just a minute. 

The Court: Objection sustained. I ami permitting this, 
after you have closed your case, only as i testimony going 
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to the effect of sustaining- your jurisdiction of the Illinois 
Court, and nothing else. 

Mr. Binford (counsel for defendant): You are ruling out 
everything except that? 

The Court: 1 am not ruling anything out. It is not time. 
The time has gone by to put it in. That is my thought. 

Mr. Binford: Well, we just want to save the record your 
Honor. 

The Court: Y es. 

91 Mr. Binford: We propose to show by this witness 
and by other witnesses, the treatment of the plaintiff 
towards the defendant Gordon AY. Benson during the time 
they lived together, for the purpose of showing that the 
plaintiff, herself, deserted the defendant Gordon AY. Benson 
without cause and repeatedly stated to this witness that she 
would, under no circumstances live with him again; and 
that the witness, on numerous occasions, asked her to come 
back and live with him, and pleaded with her to come back; 
and that she stated that she was perfectly satisfied and that 
she would not under any circumstances resume the marriage 
relationship. AYe propose further to prove by this witness 
that the plaintiff was guilty of frequently associating with 
other men before their separation, and that she admit¬ 
ted— 

The Court (interposing): Did you charge that in your 
Answer ? 

Mr. Binford: AYe do, your Honor. 

The Court: AYhat is that ? 

Mr. Binford: AYe do set up and charge that this woman 
committed adulterv. AYe charge her with association with 
other men, that she is guilty of adultery- 

Mr. Neudecker (interposing): Now, just a minute. I 
move to strike out this statement about what he expects to 
prove by this witness with reference to any act, commission 
or omission of this plaintiff, for the reason that it appears, 
by his answer, which is sworn to, that all of this information 
is hearsay so far as this witness is concerned. 

The Court: The Court strikes it out on that ground. 

Mr. Binford: This complaint is all on information and 
belief. 

Mr. Neudecker: Thev have rested their case. It is on in- 

•> 

formation and belief. 
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Mr. Binford: That is what we propose to do now, propose 
to show that she was guilty of adultery and frequently as¬ 
sociated with men. 

92 The Court: Whv, vou offered in evidence—the 
only evidence you offered was this decree, and then 

closed your case. Now, I do not think it is Appropriate for 
you to reopen it, and offer the proof that you are suggesting 
now. 

Mr. Binford: Well, we except to the ruliiig of the Court 
if your Honor please. 

i 

The witness further testified, in substance, that prior to 
his going to Chicago to live, he had been working for Barry- 
Pate Motor Company; that lie had not been getting along 
very well and wrote to his brother about fhe matter; and 
that his brother wrote to him on different joccasions. The 
witness, then, attempted to tell what his brother had written 
him on these occasions. The witness then testified, inde¬ 
pendently of these letters, that he went to Chicago with the 
intention of making it his future home, leaving Washington 
on the 16th day of May, 1924 and remained pi Chicago until 
October 29, 1925; that his divorce from the plaintiff was 
granted on August 12, 1925, and that he remarried on Sep¬ 
tember 24, 1925. That the occasion of his return to the Dis¬ 
trict of Columbia was in response to a proposal made by 
him bv Mrs. Xaomi Matthews Benson's father to come and 

... i 

look after a branch of his business which he was adding to 
his then line; that he thought it was a good;opportunity for 
him and, besides, his mother had not been well and was liv¬ 
ing in Washington by herself in her home; and that he 
thought it would be better for him to spend with his mother 
such time as he had the opportunity to sperkl with her; that 
he did not go to Chicago for the purpose of securing a di¬ 
vorce and had no thought of it when he went there; 

93 that he did not return to the District iof Columbia be¬ 

cause he had secured a divorce; thajt after he sepa¬ 
rated from the plaintiff on February 5, 1921 he saw her 
thereafter as follows: the first time, a few days after their 
separation when she came to the office of the John P. Agnew 
Coal Company and ‘‘asked him about—j—” (plaintiff’s 
counsel interposing). ! 
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Mr. Neudeeker: “T object to any conversation tliey may 
have had in line with your Honor’s former ruling. What 
difference does it make what she said.” 

The Court: What is the purpose? 

Mr. Binford (counsel for defendant): The purpose is to 
show who deserted. 

The Court: I told you vou could not show it. 

Mr. Binford: I want to ask the question and save the 

record vour Honor. 

•> 

Mr. Neudeeker: The exception is in already several times, 
I submit. 

The witness further stated that he next saw the plaintiff 
a night or so later at North Capitol Street and Rhode Island 
Avenue and had a conversation with her. The witness was 
then asked the following question: 

Q. Did you have a conversation about vour troubles? A. 

I did. 

Mr Neudeeker: That is objected to your Honor and I 
move to strike out the answer (the question had been ob¬ 
jected to before the answer was given). 

The Court: Objection sustained. 

Thereupon further testimony and proffers of testimony 
were given and made, objections interposed and ruled upon 
as follows: 

Bv Mr. Binford: 

* 

Q. When did you see her again, if at all? A. I saw her the 
next time at her father’s home 1743 North Capitol Street. 

Q. Did you have a conversation with her at that time? 

94 Mr. Neudeeker: Objected to. 

The Court: How long are you going to pursue 

this? 

V 

Mr. Binford: Not very long. 

The Court: How long are you going to pursue this 
course? 

Mr. Binford: I do not think I will pursue that particular 

course anv further. 

•> 

The Court: I do not think you will either. 
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Mr. Binford: And I certainly do not wimt to, if vour 
Honor please. 

The Court: 1 have ruled as el earl v as could be ruled that 

%• 

you could not go into that, and I gave you an exception. 

Mr. Binford: Yes, Sir, Your Honor. j 

Further testifying the witness said that when he filed his 
Bill of Complaint in the Chicago Court he did not know 
where the plaint iff lived; that lie remembered making the 
affidavit which was filed with the Bill of Complaint. That 
his knowledge at that time as to where she had last resided 
had been somewhere over northwest, and which address she 
did not state; that this information came from the plaintiff, 
direct, and it was sometime before the suit |was brought in 
Chicago. 

95 The Court (Interposing): Now, thej testimony here 
is that tliev lived together at his mother's home for a 
while; that they moved from there, and thej lived together 
somewhere else. There is also testimony here that he 
visited this woman at her father's house on twelve different 
occasions. And there is not anv evidence here that she ever 
returned to his mother's house. There is evidence here 
that he was in communication with his mother, and notwith¬ 
standing that, lie makes an affidavit that lie didn’t know 
where his wife lived and sent word to his mother’s home. 
And the evidence is that during all this period this woman’s 
name appeared at her father’s home, the home he first- 

Mr. Binford (interposing): “That is what I want to get 
him to verify.” That at the time of filing the Bill of Com¬ 
plaint in the Chicago divorce proceeding he had written to 
a friend who had known both the witness aind the plaintiff 
for years, who lived in Washington, D. C. ajnd who was the 
onlv one that the witness was sure would be in touch with 
her if anyone was, asking for the whereabouts of the plain¬ 
tiff; that the last time he had seen the plaintiff was about 
October 1923 when he saw her at 1235 Newt bn Street, N. E. 
Washington, D. C., the home of the witnes's’ mother; that 
the plaintiff came to 1235 Newton Street N| E. on the date 
referred to (about October 1923) and took all of the furni¬ 
ture that the plaintiff and defendant had jever had, away 
from the house; that she asked for the furniture and the 
witness allowed her to take it that she moved the furniture 

i 

j 

i 

| 
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away from the house, and would not say where she was 
moving; and refused to state it before—; that after the 
plaintiff had moved the furniture from 1235 Newton Street, 
he never at any time thereafter knew where she lived. 
The Court asked the defendant why he sent the letter to 
his mother’s home, stating that that was her last known 
place of residence, and the witness stated that it was ‘sim¬ 
ply because mail had been received there and had been for¬ 
warded, turned over to the mail department and at times 
when I talked to her she had received the mail, according 
to her own statements. 1 had no knowledge of exactly 
where she was living because she refused to tell me. After 
the furniture was taken out, I knew and realized that if 
notice was sent to my mother’s home it would be sent 
96 to her; that his reason for using 1235 Newton Street 
Northeast as the mailing address for the notice which 
had been sent in the divorce proceeding, was because mail 
so addressed had been received before by the plaintiff, 
having been turned over to the Mail Department, for¬ 
warded; that plaintiff had stated to him, theretofore, that 
she had received such mail; that he had no knowledge of 
where she was living because she had refused to tell him; 
the witness stated that he knew nothing, at the time, about 
the return of the envelope containing the notice of the di¬ 
vorce proceeding, with a notation on the envelope in his 
mother’s hand to the effect that plaintiff did not live at 
that address, except that his attorney had told him that 
the notice had been returned; that he understood that plain¬ 
tiff went to her father’s house, and that he saw her there 
on one occasion which was either the latter part of March 
or first part of April 1921. The witness offered to testify 
to the substance of a conversation which he had with the 
plaintiff on that occasion but on objection by plaintiff's 
counsel, the Court would not permit it; the witness further 
testified that he explained the full circumstances regarding 
the residence of the plaintiff to his attorney in Chicago; 
that he did not look at a Washington directory, while living 
in Chicago, to ascertain where the plaintiff was living and 
that it had not occurred to him to do so. 

Upon cross examination by plaintiff’s counsel this wit¬ 
ness, Gordon W. Benson, testified further, in substance, as 
follows: That the address on North Capitol Street where 
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•his wife lived after their separation was 174^ North Capitol 
Street; that she had two brothers Tom and Lawrence; that 
he could not say what business Tom MeAirdle was in and 
did not think Lawrence McArdle was employed at the time; 
that the plaintiff’s father was a foreman oh the streets en¬ 
gaged in repair work; that he did not know whether 
97 the plaintiff’s father was living at 1743 North Capi¬ 
tol Street or where he was living :at the time he 
signed the affidavit prior to securing his Chicago divorce, 
and did not write to him at that time to jfind out where 
she was; that he had never had any correspondence with 
her brothers and had never corresponded j with her three 
sisters; that from February 5, 1921, until iVtay 16, 1924, he 
had lived continuously at 1235 Newton Street, Northeast, 
Washington, D. C., and that during the period the plaintiff 
had not resided there; that the letters which he had previ- 
ouslv testified had been sent to 1235 Newton Street, North- 
east, had been turned over to the Post Office Department, 
marked “not here” and that he could not say as to whether 
it had been forwarded to her or not. 

On examination by the Court the witness stated, in sub¬ 
stance, as follows: That he had no intention of getting a 
divorce when he went to Chicago; that he left Washington 
on the 16th of May 1924 arriving in Chicago on May 17 or 
18th; that his year’s residence was up in! May, May 19, 
1925 and that he filed his divorce suit the next day; later 
the witness said he was not positive as to the day. 

Upon Re-Direct Examination: That he first took up the 
matter of a divorce with his attorney in March 1925; Wit¬ 
ness was asked if before the time he filed jthe bill in Chi¬ 
cago, he wrote to his mother to find out if she knew his 
wife’s address, and witness answered that he said nothing 
at all to his mother about the divorce; that he never noti¬ 
fied his mother that the divorce proceedings had been 
brought. 

On Re-Cross Examination the witness stated that he said 
nothing at all to his mother about a divorce. 

j 

Peter Y. Washington was thereupon called as a witness 
by and on behalf of the defendant and testified on oath in 
substance as follows: That he lives at 70 Rhode Island 

6—4938a 
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Avenue, and was and is a Janitor in that building, the 
same being the Alzarado Apartment House; that he knows 
the defendant Gordon W. Benson and his former wife Ger¬ 
trude M. Beson; that he remembered when they lived at 
that apartment house; that they lived there in 1918 and pos¬ 
sibly a part of 1919 but that he was not entirely certain of 
when they moved away; the witness was then asked 
98 the following question by defendant’s counsel. 

Q. Do you remember any occasion there when Mrs. Ben¬ 
son entertained men company at a time when Mr. Benson 
was away from home? 

Upon objection of plaintiff, the Court excluded the ques¬ 
tion. Defendants through their counsel stated to the Court 
that they proposed to prove by the last preceding question 

that the witness did remember such an occasion in the vear 

% 

1918, as alleged in their answer, but the Court again re¬ 
jected such testimony. The witness was then asked this 
question: 

Q. I will ask you, if on one occasion, while they (mean¬ 
ing plaintiff and her then husband Gordon W. Benson) 
•were living there in this apartment house you did not ob¬ 
serve a man, whom you knew go to her apartment. 

On objection of counsel for plaintiff the witness was not 
allowed to answer this question. 

Defendants through their counsel further made tender 
of proof by this witness that in 1919, the exact date not 
being remembered by counsel without reference to his 
papers, that the witness did observe a man going into 
plaintiff’s apartment when she was alone in the evening, a 
man whom the witness knew, and that early the next morn¬ 
ing the witness was called to that apartment to fix a radia¬ 
tor or something of that kind, and that this same man was 
in the apartment with Mrs. Benson, that he was partially 
undressed, and that the man offered to give him some 
whiskey; and that later on he saw the man go out. 

The plaintiff through her counsel objected to the intro¬ 
duction of the proffered testimony which objection was sus¬ 
tained by the Court.. 

The witness was then asked if he had heard conversations 
over the telephone through the switchboard, between Mrs. 
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Benson and other men in which arrangements were made 
for meetings at the apartment and elsewhere. 

j 

The plaintiff objected to this question and the objection 
was sustained. 

j 

99 On examination by the Court for the purpose of 
fixing the date in which, according to the witness’ 
recollection, Mr. and Mrs. Benson lived at! the Alzarado 
Apartment House the witness stated it was jin 1918 and at 
least through January and February of }919; and that 
whah lie could testify to happened prior to March, 1919, 

but that he could not fix the date. On further examination 

! 

bv defendants’ counsel he stated that what he testified to 
occurred while Mr. and Mrs. Benson lived there. The wit¬ 
ness was then asked if a certain man by the name of Board- 
man, who is connected with the Juvenile Court and whom 
he said he knew, was seen by him, frequently come to the 
apartment of the plaintiff when defendant Gordon W. Ben¬ 
son was away. 


To this question plaintiff through her counsel objected 
and the objection was sustained. In connection with the 
objection to this question counsel for defendants stated 
that his purpose in asking the same was td show that the 
witness did frequently see this man come td the apartment 
and remain for hours and sometimes all ; night, but the 
Court did not change its ruling on the objection. 

i 

Witness testified that he took care of the j switchboard in 
the Alzarado Apartment and “fairly” knejw the voice of 
this Mr. Boardman, and he called up often. I 


Thereupon, counsel for defendants, on their behalf, of¬ 
fered to prove what these telephone messages were and 
that this man who called up made appointments, repeat¬ 
edly, with the plaintiff, and that he came td the apartment 
house in pursuance to these appointments,! and kept them 
when Mr. Benson was away; and that Mr. Benson was away 
a great deal during a couple of years’ time; also the fur¬ 
ther offer was made to prove that this man stayed all night 
some of those times. Thereupon, the further statements 
of counsel and the Court were made: 
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Mr. Neudecker (counsel for plaintiff): I thought that 
had been gone over, and the proof of the tender and prof¬ 
fer made long ago. 

The Court: Yes, yes. 

(By Defendants’ Counsel:) 

Q. Do you remember of any occasion when the 
100 Bensons were living there when Mr. Benson was 
away that Mrs. Benson had drinking parties in her 
apartment ? 

Mr. Neudecker (plaintiff’s counsel): Objected to. 

The Court: Objection sustained. 

Counsel for defendants then stated that the purpose of 
the last question was to prove by the answer thereto that 
the plaintiff did have frequent drinking parties and that 
they were attended by several men and women but the 
Court did not change or modify its ruling sustaining the 
objection to such testimony. 

Grey Rutherford, a witness for defendants, was only 
sworn and testified in substance, as follows: That he lived 
at 4004 Perry Street, Brentwood, and is an investment 
clerk at the American Security & Trust Company; that he 
had been acquainted with defendant Gordon W. Benson 
for about twelve years and that he had a conversation with 
him about the latter’s going to Chicago to live, which con¬ 
versation, he guessed, was about a week or ten days before 
Mr. Benson went to Chicago. The witness was asked what 
if anything did defendant Gordon W. Benson say to him 
in this conversation on the subject of going to Chicago, 
which question was objected to by plaintiff’s counsel and 
the objection was sustained. Defendants, through their 
counsel, then offered to tell the Court what they proposed 
to show by the answer to the last question referred to and 
the Court stated that it didn’t care what they proposed to 
show; that the Court had ruled against the offer; that de¬ 
fendant was offering to prove what the defendant said to 
witness and the Court was not going to permit it. There¬ 
after the Court directed defendants’ counsel to offer what 
they did intend to prove by the witness, at this juncture, 
whereupon defendants offered to prove, by the witness, that 
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some ten days before C ordon W. Benson went to Chicago 
to live he told the witness that he was moving to Chicago 
with the intention of making that his future home. The 
Court refused the prolfered testimony and an exception 
was taken and allowed to each of the defendants. 

Mrs. Cecelia E. Bowers then testified for the de- 
101 fendants as follows: That she lived in Washington, 
D. C., and was acquainted with the plaintiff and with 
defendant Gordon W. Benson and had known them both 
about ten years; that she had not seen Mr. Benson for 
about seven years until recently but still felt acquainted 
with him; that Mrs. Benson the plaintiff visited the witness 
in South Carolina on three occasions, the last of which was 
in the late summer, in August she believed, in the year 
1925; that she had a conversation with Mrs. Benson about 
her separation from her husband; that she had several con¬ 
versations with Mrs. Benson during the bourse of all of 
those years but did not remember the particular month or 
particular time; that she remembered on pne or more of 
these occasions that the matter of her separation was dis¬ 
cussed. 

j 

Thereupon the defendants rested and the jplaintiff rested. 

The foregoing is the substance of all thje testimony of¬ 
fered in the said cause and all of the objections made and 
all of the exceptions noted were made and noted in open 
Court during the hearing thereon; and thereafter during 
tiie same term and in open Court on December 18, 1928, the 
Court entered a decree which is a part of tile record of this 
cause, adjudging, in substance, that the plaintiff had proved 
a case for a dissolution of the bonds of matrimonv between 
herself and defendant Gordon W. Benson, retaining a right 
of dower to the plaintiff in and to the estate of defendant 
Gordon W. Benson, and providing that the final decree 
thereafter entered dissolving the marriage! between plain¬ 
tiff and said defendant should contain a provision for the 
preservation of the plaintiff’s dower in tl|ie estate of the 
said defendant; and said decree further provided, that de¬ 
fendant Gordon W. Benson should pay alimpny to the plain¬ 
tiff at the rate of fifty dollars per month bn the 20th day 
of each and every month thereafter, effective for the same 
on December 20, 1928, and until otherwise ordered, and 

j 

i 

i 
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that defendant Gordon W. Benson should pay the costs of 
this proceeding to be taxed by the clerk and that he should 
also pay to Raymond Neudecker attorney of record 
102 for the plaintiff the sum of $400.00 as and for a 
fee for services rendered to the plaintiff herein; and 
that for the said costs and fee execution should issue as 
at law; and thereupon, at the same time and in open Court, 
the defendants and each of them noted an appeal from the 
said decree to the Court of Appeals of the District of Co¬ 
lumbia, and then and there, in open Court, moved the 
Court to fix the penalty of a bond on appeal to serve as a 
supersedeas, which motion to fix the penalty of a super¬ 
sedeas bond was denied by the Court, and an exception 
taken by the defendants, .and allowed by the Court. 

And, now, defendant Gordon W. Benson prays the Court 
to sign and seal this his Statement of Evidence as and for 
December 18, 1928, and the said Statement of Evidence, in 
duplicate is so signed and sealed, now for then the day be¬ 
low written. 

I, Peyton Gordon, one of the Associate Justices of the 
Supreme Court of the District of Columbia, do hereby cer¬ 
tify that the foregoing Statement of Evidence in duplicate 
was prepared in accordance with the Rules of the Court of 
Appeals of the District of Columbia, applicable thereto, 
and includes all and only the evidence in this case neces¬ 
sary to be included in the record on appeal, and essential 
to the decision on appeal. 

Given under mv hand and seal this 5th day of March, 
1929. 


PEYTON GORDON, [seal.] 

Justice. 


Service of a copy of the foregoing statement of evidence 
and the following notice as to the submission thereof is 
herebv acknowledged this 9th dav of January, 1929. 

RAYMOND NEUDECKER, 
Attorney for Plaintiff (Appellee). 

103 To Raymond Neudecker, Esq., 

Attorney for Gertrude M. Benson, plaintiff: 

You are hereby notified that the foregoing statement of 
evidence will be submitted to the Court, for settlement or 
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approval, on the 8th day of February, 1929,! at the hour of 
10 o’clock A. M. or as soon thereafter as Counsel may be 
heard. 

JOHN C. KRAMER, 
Attorney for Defendant , 
Gordon W. Benson (Appellant). 

i 

We consent to the signing of the foregoing statement of 
evidence. 

RAYMOND NEUDECKER, 

Attorney for Plaintiff. 
JOHN C. KRAMER, 

Attorney for Defendant, Gordon W. Benson. 

[Endorsed:] Equity. No. 45644. Gertrude M. Benson, 
plaintiff, vs. Gordon W. Benson, defendant, and Naomi 
Matthews, otherwise known as Naomi Benson, co-respond¬ 
ent. Statement of evidence. John C. Kramer, Munsey 
Building. Thomas H. Patterson, Washington Building, 
Washington, D. C. I 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4938. Gordon W. Benson, appellant, vs. Gertrude M. 
Benson. Court of Appeals, District of Columbia. Filed 
Mar. 19, 1929. Henry W. Hodges, clerk, j 

i 

i 


(7071) I 

| 

i 

i 





IN THE 
'.ms V/ 


AUG 26 M2t 


APRIL TERM. 1929. 


No. 4938. 


GORDON W. BENSON, Appellant, 


GERTRUDE M. BENSON, Appellee. 

- ' * , * • 

No. 5006. 

GORDON W. BENSON and NAOMI BENSON 

\ *> * ■ .J t ^ f ’ v .. ;/ 4 * . 

Otherwise Known as Naomi Matthews, Appel- 

• I. : - 

LANTS, 

• 7 t 


GERTRUDE M. BENSON, Appellee. 


BRIEF ON BEHALF OF APPELLANTS. 


JOHN C. KRAMER, 

THOS. H. PATTERSON, 

7 r • ( • ./ v i > • 

Attorneys for Appellants. 


Ml ESS OF JUDD & DETWEILES, INC., WASHiNCTOli, D. £. 











INDEX. 


Subject Index. 

Page 


Caption .j. 1 

Statement of case. j. 1 

Assignment of errors.|. 6 

Argument .j. 9 

Illinois Statutes: 

Sec. 12, Ch. 22.|. 11 

Sec. 9, Ch. 100.!. 12 

Illinois divorce decree (Rec., pp. 46, OS).!. 2 

Interlocutory decree. j . 2 

Final decree. J . 2 


Cases Referred To. 


Atherton v. Atherton.j. 16 

Bishop on Marriage and Divorce. i . 22 

Burke v. Burke.j. 24 

Day v. Day. \ . 23 

Decker v. Decker. \ .24,30 

Ellitt v. Sullivan.i. 15 

Carver v. Garver.i. 23 

Fisher v. Fisher.i.24, 30 

Haddock v. Haddock... 16 

Lane v. Fenn.j. 15 

North v. North... 16 

Owen v. Owen.j. 25 

Rhodes v. Rhodes.j.. 30 

Ruling Case Law.j. 22 

Thompson v. Thompson.;. 16 


—9051 


i 

i 

! 

j 

j 

! 

i 

! 



























IN THE 


l/rort of fjpals, jjisirid of ^km&ia. 

J J J • 


APRIL TERM. 1929. 


No. 4938. 


GORDON W. BENSON, Appellant, j 

vs. 

I 

i 

GERTRUDE M. BENSON, Appellee, j 

l 

j 
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BRIEF ON BEHALF OF APPELLANTS. 


Statement of Case. 

j 

The above-entitled appeals were taken by the defend¬ 
ants in the same equity proceeding in the Supreme 
1 h ! 
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Court of the District of Columbia. Case No. 4938 is an 
appeal by defendant, Gordon W. Benson, from an in¬ 
terlocutory order for divorce in favor of appellee and, 
also, requiring* appellant to pay to the appellee the 
sum of $50 per month as alimony until otherwise or¬ 
dered, to pay the costs of the proceeding, and to pay 
to appellee's counsel of record the sum of $400 as a 
counsel fee; and the order, further provided, as fol¬ 
lows : 


‘ * That the right of dower of the plaintiff, 
Gertrude M. Benson, in and to the estate of the 
defendant, Gordon W. Benson, be, and the same 
is hereby retained to the said plaintiff, and that 
the final decree, dissolving the said marriage 
when entered shall so provide.’’ 

Case No. 5006 is an appeal by both defendants from a 
final decree awarding the plaintiff an absolute divorce 
from defendant, Gordon \V. Benson, and permanent 
alimony; this decree, also, required defendant, Gordon 
W. Benson, to pay the taxable costs of the proceeding 
and, finally, undertook to preserve a right of dower 
for the benefit of the plaintiff in the estate of defend¬ 
ant, Gordon W. Benson, in the same language that was 
used in the aforementioned interlocutory order. 

Plaintiff and defendant, Gordon W. Benson, were 
married at Baltimore, Maryland, in 1915 and lived to¬ 
gether in the District of Columbia the most of the time 
until on or about February 5, 1921, when they sep¬ 
arated. No children were born of this union. Plaintiff 
charged the defendant with desertion on the occasion 
of this separation (Record p. 2); defendant answered 
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that the desertion was on the plaintiff’s parti (Record 
p. 8). Plaintiff admitted that she was the one; who left 
the home when this final separation occurred; (Record 
p. 43). Defendant, Gordon W. Benson, continued to 
reside in the District of Columbia for more than three 
years after he and the plaintiff had separated; without 
any reconciliation being effected. Finally, jin May, 

1924, he went to Chicago to live, and procured; employ¬ 
ment there. Defendant’s brother, Elbert F. L; Benson, 
who was than a resident of Chicago, had previously 
suggested that defendant come to that city and live 
with him and that w T ork there w r as plentiful j (Record 
p. 72). While living in Chicago the defendant was 
awarded a decree of absolute divorce from tjie plain¬ 
tiff, Gertrude M. Benson, on the 12tli day of! August, 

1925, in a proceeding instituted by.him in the Circuit 
Court of Cook County, Illinois; the ground of' this di¬ 
vorce wras desertion (Record pp. 55, 69); the process 
was by publication and testimony w r as taken in open 
Court (Record pp. 55, 69). Subsequently, on j Septem¬ 
ber 24, 1925, defendant married Naomi Matthews, the 
codefendant, in Chicago. Thereafter, to wit,; Novem¬ 
ber, 1925, the defendants came back to the District of 
Columbia and were living in the said District as man 
and wife at the time wrhen this suit wras filedl Plain* 
tiff charged defendant Gordon W. Benson with infi¬ 
delity based on his living writh the codefendant as man 
and wife, following their marriage in Chicago and their 
subsequent return to the District of Columbia. The 
defendants filed separate answers to the bill! of com¬ 
plaint. The answer of defendant Gordon Wi Benson 


denied every averment of wrongdoing charged against 
him and particularly denied infidelity. He pleaded in 
this answer the Chicago divorce decree and his subse¬ 
quent marriage to the codefendant. And, finally, this 
defendant, by way of recrimination and as a further 
defense, alleged, on information and belief, marital 
misconduct on plaintiff’s part, among which was that 
plaintiff* had committed various acts of adultery in the 
District of Columbia prior to her final separation from 
the defendant, and that this defendant had no knowl¬ 
edge of these facts until long after their final separa¬ 
tion; that the same were without the defendant’s con¬ 
sent, connivance, privity or procurement and that de¬ 
fendant had not lived or cohabited with the plaintiff 
since he had received this information or had knowl¬ 
edge of the acts complained of (Record pp. 17, 18, 19). 
The codefendant’s answer is a part of the record and 
is a denial of the material averments of the bill. Plain¬ 
tiff did not file a reply to either of the answers. The 
case was calendared and heard in open Court. 

A number of questions are involved in these appeals, 
as will appear from the Assignment of. Errors. 
Among these are the following questions: the validity 
of the aforementioned Illinois divorce decree; the 
right of the plaintiff to offer proof tending to impeach 
this decree, without having denied its validity by reply 
or other proper pleadings, notwithstanding the defend¬ 
ant had relied on the same in his answer and exhibited 
a certified copy; the burden of proof regarding the 
validity of this decree; the right of defendants to offer 
proof in support of the defense of recrimination made, 
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in defendant’s answer, and particularly, the right of 
defendants, in the first instance, to rely upoii the de¬ 
fense of the Illinois divorce decree, and, thereafter, 
when this decree was held to be invalid by the Court, 
and the certified copy of same which had been offered 
in evidence stricken out by the Court, to offer proof in 
support of recrimination, both in denial of plaintiff’s 
right to a divorce and as bearing upon the rtiatter of 
alimony, and the preservation of dower; also, the right 
of defendant to offer proof in support of pertinent 
facts, alleged upon information and belief. 

As will more particularly appear from the record, 
the several questions referred to above arose thus: 
The substance of plaintiff’s case in chief was the proof 
of her marriage and separation from defendant Gordon 
W. Benson and the fact that the said defendant and the 
codefendant were living together as man and wife, and 
that they had gone through a marriage ceremony in 
Chicago on September 24, 1925. Plaintiff offered no 
proof concerning the decree of divorce which defend¬ 
ant Gordon W. Benson had previously procured in 
Illinois. j 

In this state of the case, defendants limited the sub- 

I 

stance of their defense to the Illinois divorce decree 

i 

granted to defendant Gordon W. Benson, and the sub¬ 
sequent marriage of the defendant and codefendant. 

Thereupon, in rebuttal, plaintiff offered proof tend¬ 
ing to impeach the said Illinois divorce and,! also, evi¬ 
dence as to defendant Gordon W. Benson’s! faculties, 
fhe proof as fo said defendant’s faculties j being in¬ 
tended as the basis for computing alimony;! following 
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this rebuttal, the Court announced that it did not give 
faith and credit to the Illinois divorce decree and 
struck out the same from the evidence. 

Following this, by way of sur-rebuttal, defendants 
made the aforementioned proffers of proof, in support 
of the defense of recrimination, which proffers were 
rejected by the Court, notwithstanding the matters 
sought to be proved had been alleged by way of an¬ 
swer. All of this will more particularly appear from 
the assigned errors relied on. 

For convenience, appellant Gordon W. Benson will 
be herein referred to as the defendant, appellant, 
Naomi Benson (or Naomi Matthews), as the codefend¬ 
ant, and the appellee as the plaintiff. 

References to the record by page numbers will apply 
to the record printed in case No. 4938 unless otherwise 
stated. 

Assignment of Errors. 

There were eighteen errors assigned in case No. 4938 
(Record pp. 35 to 39). The same errors were assigned 
in Case No. 5006, with one additional, numbered nine¬ 
teen, bas^d upon the entry of the final decree which 
was appealed from. Each of these errors will be relied 
upon, but for convenience, they may be grouped as 
follows: 

{a) Error in denying the validity of the de¬ 
cree of divorce granted the defendant by the 
Circuit Court of Cook County, Illinois, on Au¬ 
gust 12th, 1925 (assigned errors Nos. 1, 2, 3, 4, 
5, Record pp. 35, 36). 


(b) Error in receiving testimony offered by 
the plaintiff for the purpose of impeaching the 
said divorce decree, in the absence of ant aver¬ 
ment on the plaintiff’s part, either in Iter bill 
of complaint or by way of reply or subsequent 
pleading, to the effect that the said decree was 
invalid, or that defendant had been grfilty of 
fraud in procuring same; also, in placing the 
burden of proving the regularity of the said 
divorce proceeding on the defendants (assigned 
errors Nos. 3, 4, 5, Record p. 36). j 

i 

(c) In rejecting testimony proffered' by the 
defendants, bearing upon the point of whether 
defendant had deserted the plaintiff ior vice 
versa; particularly, testimony proffered by the 
defendants relative to the treatment of the de¬ 
fendant by the plaintiff while they lived together, 
the circumstances under which they separated, 
the efforts made by the defendant to cause plain- 

j 

tiff to return to him, and plaintiff’s refusal so 
to return (assigned errors Nos. 6, 7, 12, 13, 15, 

Record pp. 36, 37). j 

I 

(d) In rejecting testimony proffered by the 
defendants in support of a defense of recrimina¬ 
tion; particularly, in refusing to receive such 
proffered testimony in support of an allegation 
that plaintiff had committed adultery, ajnd, other¬ 
wise, had been guilty of improper conduct, which 
allegation, if proved, would have defbated any 
right to a decree of divorce or incidental relief 
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which plaintiff might otherwise have had (as¬ 
signed errors Nos. 8, 9, 10, 11, 12, 13, 14, 15, 
Record pp. 36, 37, 38). 

(e) In denying to defendants the right to offer 
testimony bearing upon the defense of recrimi¬ 
nation, because such testimony was not offered 
as a part of defendants’ case in chief, notwith¬ 
standing the defendants had pleaded and relied 
upon the aforementioned decree of divorce 
granted by the Illinois Court, and plaintiff had 
offered no testimony relating to the validity or 
invalidity of the same, prior to her rebuttal 
(assigned errors Nos. 12, 13, 14, 15, Record pp. 
37, 38). 

(/) In refusing to permit the defendant, by 
way of sur-rebuttal, to testify to any act, com¬ 
mission or omission of plaintiff, for the reason 
that it appeared from defendant’s answer that 
his information on such points was based on 
hearsay (assignment of error No. 13, Record 
pp. 37, 76, 77). 

(g) In rejecting testimony proffered by de¬ 
fendants to the effect that prior to the time de¬ 
fendant went to Chicago to live, he had told 
the witness, Grey Rutherford, that he was mov¬ 
ing to Chicago to make it his home (assigned 
error No. 17, Record p. 38). 

(h) In denying defendant’s motion to dis¬ 
miss the bill of complaint (assigned error No. 
16, Record p. 16). 
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(i) In entering the separate decrees appealed 
from in these causes (assigned error No. 18, 

Record pp. 38 and 19, Record 5006 p. -j-). 

■ 

ARGUMENT. 

i 

i 

The plaintiff was not entitled to the relief jgranted 
under either the interlocutory or the final j decree, 
under either of the following conditions: 

(a) If the decree of divorce which had pre¬ 
viously been granted to the defendant by the 
Circuit Court of Cook County, Illinois, was 
valid. 

| 

(b) If the plaintiff had been guilty of the 
wrongdoing charged against her in the;answer; 
particularly, if she had committed adultery, as 
therein alleged. 

The Illinois Divorce. 

i 

j 

First, then, let us consider this Illinois j divorce. 
There is no contention made that the decree, or the 
entire record subsequently put in evidence by the plain¬ 
tiff, in rebuttal, revealed any irregularity on its face 

i 

(Record pp. 54 to 70). It is the contention of the plain¬ 
tiff, nevertheless, that the decree was not valid; and 
it may be inferred from her testimony in support of 
this contention that her claim of this infirmity in the 
decree was based upon an assumption on her part, 
first, that the mailed copy of the publication of process 
was not addressed in accordance with the requirements 


i 

i 


i 

i 

i 

i 
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of the Illinois Statutes, and, therefore, the Court did 
not have jurisdiction over the defendant in that cause, 
and, secondly, that the defendant practiced fraud upon 
the Court in that proceeding, both in respect of his 
representations regarding; his domicile, and his repre¬ 
sentations as to the then residence and the last-known 
residence of the defendant in that cause (Gertrude M. 
Benson, plaintiff herein). The Court refused to rec¬ 
ognize this decree, and it must have been on one or the 
other of the grounds stated above as the assumption of 
the plaintiff upon the subject. There is no doubt that 
plaintiff and defendant separated more than three 
years before he went to Chicago to live (Record pp. 
43, 77), nor that plaintiff left the home in which she 
had been living with the defendant (Record p. 43). 


There is no dispute about defendant having lived in 
Chicago and having been physically present in the 
State of Illinois for one year prior to the filing of the 
suit in that jurisdiction, in which defendant’s afore¬ 
mentioned decree of divorce was entered (Record pp. 
55, 65, 6G, 81). It is an undisputed fact, testified to 
by both plaintiff and defendant, that the last place in 
which plaintiff and defendant resided together as man 
and wife was at 1235 Newton Street, Northeast, Wash¬ 
ington, D. C., which was the home of defendant’s 
mother (Record pp. 43, 75). Defendant further testi¬ 
fied that at the time when he made his affidavit regard¬ 
ing plaintiff’s residence, as the basis for the giving of 
notice of the Illinois divorce proceeding by publication, 
he did not know where the plaintiff lived; that his 
knowledge at that time as to where she had last re- 
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sided had been somewhere over northwest “aijd which 
address she did not state”; that this information came 
from the plaintiff, direct, “and it was some time before 
the suit was brought in Chicago” (Record; p. 79). 
There were two Illinois statutes offered in evidence as 
relating to service or process by publication land the 
mailing of a copy of same to defendants. One pf these, 
Section 12, Chapter 22, of the revised Statutes of Illi¬ 
nois (1925), relating to suits in chancery, provides as 
follows: 

Section 12: “Whenever any complainant or 
his attorney shall file in the office of the Clerk 
of Court in which his suit is pending, an;affidavit 
showing that any defendant resides or hath gone 
out of this state, or on due inquiry cannot be 
found, or is concealed within this state> so that 
process cannot be served upon him, and stating 
the place of residence of such defendant if 
knowm, or that upon diligent inquiry lps place 
of residence cannot be ascertained, the Clerk 
shall cause publication to be made in sotne news¬ 
paper printed in his county, and if thpre be no 
newspapers published in his county, then in the 
nearest newspaper published in this stjate, con¬ 
taining notice of the pendency of such suit, the 
names of the parties thereto, the title of the 
Court, and the time and place of the Return of 
summons in the case; and he shall also, within 
ten days of the first publication of such notice, 
send a copy thereof by mail, addressed to such 
defendant whose place of residence is stated 
in such affidavit. The certificate of the Clerk 
that he has sent notice in pursuance of I this sec¬ 
tion, shall be evidence.” 
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Section 9, Chapter 100, revised Statutes of Illinois, 
provides, among other things, as follows: 


“Section 9: “In all suits at law or in chan¬ 
cery or in probate matters hereafter commenced 
in courts of record in this state where service bv 
publication is required or against non-resident 
defendants who reside or have gone out of the 
state or on due inquiry cannot be found or are 
concealed within this state so that process can¬ 
not be served upon them, it shall be sufficient 
publication if such notice shall be published at 
least once in each week for four successive 
weeks, the first publication to be at least thirty 
(30) days prior to the first day of the term of 
such court, in some newspaper of general circu¬ 
lation in the countv in which such suit mav be 

•> % 

brought. 

And the clerk of the court shall mail to the 
defendants at their last known place of resi¬ 
dence, as stated in the affidavit, a copy of said 
notice, within ten davs after the first dav of the 
publication of the same.” 


An examination of these statutes indicates this differ¬ 
ence: Section 12 of Chapter 22, relating to suits in 
Chancery, does not provide for the mailing of a copy 
of an order of publication to the last-known place of 
residence, as stated in the affidavit. It merely pro¬ 
vides that the Clerk shall mail a copy of the notice 
addressed to a defendant whose place of residence is 
stated in the affidavit, very clearly dispensing with the 
necessity of mailing a copy to a defendant whose 
present address is not known, even though his last- 
known residence (where he no longer lives) is shown 
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in the affidavit. Section 9 of Chapter 100 provides 
thus: “And the Clerk of the Court shall mail to the 
defendants at their last-known place of residence, as 
stated in the affidavit, a copy of said notice, etc.” Ap¬ 
parently, the Clerk intended to comply with the above- 
quoted portion of Section 9 of Chapter 100 land the 
evidence conclusively shows that there was a Complete 
compliance, even though the defendant did; not re¬ 
ceive the notice. 

This leaves only the question of whether the defend¬ 
ant perpetrated fraud upon the Court in alleging in 
his affidavit as the basis of an order for publication 
that, upon due and diligent inquiry the place of resi¬ 
dence of the defendant could not be ascertained and 
that the last-known place of residence of the defendant 
was 1-35 Newton Street Northeast, Washington, D. C. 
It would seem that the plaintiff has confused the term 

i 

“last-known place of residence” with what might have 
been expressed in the phrase “last known to have been 
residing at.” The uncontradicted and agreed testi¬ 
mony is that plaintiff and defendant last lived together 
at 1235 Newton Street Northeast, Washington, I). C.; 
and while it must be conceded that the defendant knew 
the plaintiff did not live at 1235 Newton Street North¬ 
east, between February 5,1921, and the time defendant 
went to Chicago in May, 1924, and that lie; saw the 
plaintiff at other places during that time, the testimony 
shows that the places at which the defendant so saw the 
plaintiff were these: the first time, at the office of the 
John P. Agnew Coal Company (Record p. 77)^ the next 
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time at North Capitol Street and Rhode Island Ave¬ 
nue (Record p. 78), and the third time at her father’s 
home, 1743 North Capitol Street (Record p. 78). The 
foregoing were the occasions testified to by the de¬ 
fendant. Of course, the plaintiff testified that defend¬ 
ant saw her on other occasions at the home of plain¬ 
tiff’s father, where, according to her testimony, she 
was living on May 19, 1925; and she said she 
“thought” the visits of the defendant to her at her 
father’s home extended up to 1924 (Record pp. 52, 53). 
Defendant testified (Record p. 80) that he had no 
knowledge of exactly where plaintiff was living be¬ 
cause she refused to tell him. That some time about 
October, 1923, plaintiff came to 1235 Newton Street 
Northeast, where defendant continued to reside, and 
took away all the furniture that plaintiff and defend¬ 
ant had ever had and would not sav where she was 
moving (Record pp. 79, 80). That after the plaintiff 
had moved the furniture away from 1235 Newton 
Street Northeast, he never at any time thereafter 
knew where she lived (Record p. 80). Regarding the 
mailing of the notice to the address 1235 Newton Street 
Northeast, defendant said: “I knew and realized that 
if notice was sent to my mother’s home it would be sent 
to her.” * * * “Mail so addressed had been re¬ 

ceived before by the plaintiff” (Record p. 80). No. 
1235 Newton Street Northeast was the home of defend¬ 
ant’s mother, to whom defendant testified he never said 
anything about the divorce (Record p. 81). 

On the point of the actuality and bona fides of de¬ 
fendant’s domicile in Illinois for one year before the 
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filing of his divorce suit in that State, the evidence is 
conclusively in support of defendant’s positiojn (Rec¬ 
ord pp. 72, 73, 81, 82). j 

It is respectfully submitted that the deicree of 
divorce granted in the Illinois proceeding wajs valid, 
the defendant was and had been lawfullv domiciled in 
the State of Illinois for a full vear before he filed his 
suit; plaintiff had previously abandoned and deserted 
the defendant in the District of Columbia, and this 
abandonment and desertion had continued, by virtue 
of which plaintiff should not be heard to say, in equity, 
that the matrimonial domicile was not in Illinois. The 
Clerk of the Circuit Court of Illinois mailed the notice 
of publication in strict accordance with the statute and 
there is no evidence that the address to w}iicli this 
notice was mailed was not believed by the defendant 
(Gordon W. Benson) to have been the place where the 
plaintiff was most likely to receive the samej, at least 

i 

through the medium of having the same forwarded. 
This, it would seem, should indicate good faith rather 
than bad faith on defendant's part, particularly, since 
he explained the full circumstances regarding plain¬ 
tiff's residence to his Chicago attorney (Record p. SO). 

Ellitt v. Sullivan, 137 S. AY. (Mo.) 287]. 

Lane v. Fenn, 146 App. Div. (N. Y.) 205. 

According to the record (Record pp. 79, SO), it was 
“about October, 1923,” that plaintiff moved] away the 
family furniture from 1235 Newton Street ] Northeast 
and refused to tell defendant where she was moving. 
It should be inferred that she regarded 1235 Newton 


i 
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Street Northeast, as her home up until the time she 
moved the household goods away. 

Since the defendant without fraud, proceeded regu¬ 
larly in the Illinois Court in the prosecution of the 
divorce suit referred to, and that Court had jurisdic¬ 
tion of the subject-matter and of the parties as pro¬ 
vided under the laws of Illinois, it is respectfully urged 
that the Court below erred in not recognizing the valid¬ 
ity of the decree which had been granted to the de¬ 
fendant in that proceeding. 

Haddock v. Haddock, 201 U. S. 562. 

Atherton v. Atherton, 181 U. S. 185. 

Thompson v. Thompson, 226 U. S. 551. 

Rejection of Testimony Proffered by Defendants Upon 

the Point of Desertion. 

A material question before the Court in passing 
upon the validity of the Illinois divorce decree, after 
its validity had been attacked, was whether defendant 
had deserted the plaintiff prior to his going to Illinois, 
or vice versa . Haddock v. Haddock, supra; North v. 
North, 11 App. Div. (N. Y.) 921. To determine this 
question, the circumstances under which plaintiff and 
defendant had separated, and the efforts, if any, made 
by either party to effect a reconciliation were proper 
subjects of inquiry. Yet the following testimony prof¬ 
fered by the defendants upon these points was re¬ 
jected. Defendant, Gordon W. Benson, was asked the 
following question by defendant’s counsel: 

‘fQ. I wish you would state to the Court, in a 
general way, and briefly, the treatment of your 
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wife toward you, or rather the plaintiff, toward 
you while you were living- together.” j 

j 

Upon objection by counsel for the plaintiff, the Court 
sustained the objection on the ground that the tiihe for 
offering such testimony had gone by (Record pp. 75, 
76). Thereupon counsel for the defendants offered to 
show by defendant, who was then testifying, ajnd by 
other witnesses, “the treatment of the plaintiff toward 
the defendant Gordon W. Benson during the time they 
lived together, for the purpose of showing tlikt the 
plaintiff, herself, deserted the defendant Gordon W. 
Benson without cause and repeatedly stated to this 
witness that she would under no circumstances live 
with him again; and that the witness, on nuiperous 
occasions, asked her to come back and live with him 
and pleaded with her to come back; and that shelstated 
that she was perfectly satisfied and that she would not 
under any circumstances resume the marriage rela¬ 
tionship.” This testimony was rejected by theiCourt, 
although the very facts offered to be proved had been 
pleaded in defendant’s answer (Record p. 76). j These 

i 

proffers of testimony regarding which of the parties 
had deserted the other were made in rebuttal, j which, 
it is respectfully submitted, was the proper place for 
them to have been made. Defendants, in the first in¬ 
stance, in their case in chief, had relied upon t;he Illi¬ 
nois divorce decree as a complete defense. Inj rebut¬ 
tal, this divorce decree was attacked for the first time 
by the introduction of testimony, which testimony 
made proper the proof of other facts by way! of de- 


i 

1 
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fense. The facts sought to be proved were, also, perti¬ 
nent upon the question of an allowance of alimony to 
the plaintiff, and upon the question of the propriety 
of preserving to her a dower interest in defendant's 
property. In any event, the order of proof of mate¬ 
rial facts in a case is within the trial court’s discretion, 
and, this being so, it was the duty of the Court to hear 
every pertinent fact tending to enable it intelligently 
to pass upon the equities involved. And while this 
testimonv was offered bv wav of sur-rebuttal, the rec- 
ord discloses that plaintiff’s proof of facts as a basis 
for the allowance of alimony was in her rebuttal testi¬ 
mony, and not a part of her case in chief (Record pp. 
52, 70, 71). This procedure, in so far as the defend¬ 
ants were concerned, was entirely proper and as con¬ 
templated by Equity Rule 28 of the Supreme Court of 
the District of Columbia. The matter of the Illinois 
divorce was a defense which formerly would have been 
presentable by plea in bar of the proceeding, but, under 
the Equity Rule referred to, it was required to be made 
in the answer. In such a case, the matter so included 
in the answer “may be separately heard and disposed 
of before the trial of the principal case in the dis¬ 
cretion of the Court.” It is respectfully submitted 
that it was the duty of the defendants to present, in 
the first instance, that which the rules required them to 
plead by way of answer, to wit, the divorce decree; 
and it was the duty of the Court to hear and pass upon 
the same before entertaining any other defense. This 
the Court did; and the Court did not decide that the 
divorce' decree was invalid until after hearing plain¬ 
tiff’s rebuttal testimony (Record p. 51). 
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Rejection of Testimony Proffered by Defendants in 
Support of the Defense of Recrimination.! 

j 

i 

i 

Even though the Illinois divorce decree had been 
invalid, the plaintiff in the Court below would not have 
been entitled either to a divorce, or to any other! relief, 
if she had committed anv of the acts of infidelitv 

* I * 

charged against her in defendant’s answer (Record 
pp. 17, 18, 19). Counsel for the defendants made 
several proffers of testimony tending to prove that 
the plaintiff had committed adultery, and other marital 
indiscretions; the witnesses whose testimony upon this 
point was proffered were the defendant and others, in¬ 
cluding one Peter Y. Washington, who was present 
and testified as a witness and in connection with whose 
testimony a similar proffer was made (Record pp. 76, 
77, 82, 83, 84). That there may be no doubt j of the 
nature and scope of these proffers, the same as appear¬ 
ing on pages 76 and 77 of the Record are in the,follow- 
ing language: j 

“By Mr. Binford: We propose to show!by this 
witness and by other witnesses, the treatment 
of the plaintiff towards the defendant Gordon 
W. Benson during the time they lived together, 
for the purpose of showing that the plaintiff, 
herself, deserted the defendant Gordon \y. Ben¬ 
son without cause and repeatedly stated! to this 
witness that she would, under no circumstances 
live with him again; and that the witness, on 
numerous occasions, asked her to come bkck and 
live with him, and pleaded with her tjo come 
back; and that she stated that she was per- 
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fectly satisfied and that she would not under 
any circumstances resume the marriage rela¬ 
tionship. We propose further to prove by this 
witness that the plaintiff was guilty of fre¬ 
quently associating with other men before their 
separation, and that she admitted” * 

“Mr. Binford: We do set up and charge that 
this woman committed adultery. We charge 
her with association with other men, that she is 
guilty of adultery * * *.” 

“Mr. Binford: That is what we propose to do 
now, propose to show that she was guilty of 
adultery and frequently associated with men.” 

Again, on pages 82 and 83 of the Record will be found 
several proffers of testimony of like import, in connec¬ 
tion with the testimony of Peter Y. Washington, who 
was then on the stand. Included in these proffers 
was the following (Record p. 83): 

1 “Thereupon, counsel for defendants, on their 
behalf, offered to prove what these telephone 
messages were and that this man who called up 
made appointments, repeatedly, with the plain¬ 
tiff, and that he came to the apartment house 
in pursuance to these appointments, and kept 
them when Mr. Benson was away; and that Mr. 
Benson was away a great deal during a couple 
of years’ time; also the further offer was made 
to prove that this man stayed all night some 
of these times.” 

The grounds stated by the Court for rejecting prof- 

i 

fered jh*oof tending to establish marital infidelity and 
the other wrong-doing contained in the said proffer, 
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as appears on pages 76 and 77 of* the Record, | were 
first (Record p. 76), defendant’s sworn answer, in 
which the charges of marital misconduct on the plain¬ 
tiff’s part were made, was on information and belief, 
and that the defendant, as a witness, could not testify 
to those facts. The reason given on page 77 qf the 
record was as follows: 

j 

“The Court: Why, you offered in evidence— 
the only evidence you offered was this decree, 
and then closed your case. Now, I do not jthink 
it is appropriate for you to reopen it, and'offer 
the proof which you are suggesting now.”' 

j 

The ground for rejecting the proffered testimony, in 
connection with the testimony then being given by the 
witness Peter Y. Washington, seems to have been that 
the proffer came too late, since the Court sustained an 
objection made by plaintiff’s counsel and referring to 
the fact that a similar tender and proffer liad| been 
made long ago. The admissibility of this evidence, 
it would seem, is not open to question. What wafe said 
in connection with the admissibility, by way of sur- 
rebuttal testimony, of evidence showing the circum¬ 
stances of the separation may be said in connection 
with the proof of facts charged by way of recripaina- 
tion. That is to say, the defendants had the right, and 
were under the duty of testing, in their case in chief, 
the validity of the Illinois divorce decree; and when, 

i 

in rebuttal that was challenged by the plaintiff, and 
the Court at the close of the rebuttal testimony held 
the decree to be invalid and that the plaintiff arid de¬ 
fendant still were husband and wife, the defendants 
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had the right to offer proof of facts which, if true, 
would deny to the plaintiff the relief she was seeking. 
Moreover, it was the duty of the Court, on its own 
motion, to deny the plaintiff a divorce, if the plaintiff 
were shown to have committed the marital offences 
charged in defendant’s answer, irrespective of the or¬ 
der in which the proof was presented to the Court. 

4 4 The doctrine of recrimination by the de¬ 
fendant as a defense in bar of the plaintiff’s 
relief has become fully established in this coun¬ 
try 1 ; and though misconduct of the plaintiff, such 
as adultery, occurs after the commencement of 
his or her suit, it is as fully effective to bar the 
right of a divorce therein as if it had occurred 
previous to the commencement of the suit.” 

1 9 E. C. L., p. 387, Section 180, Divorce 

and Separation. 

“The matrimonial relation is one of mutual 
dependence and duty; and it would seem to be 
within all legal analogies and all sound canons 
of morality, to refuse to hear a plaintiff com¬ 
plaining of the defendant’s infraction of one of 
the links of this common chain, and when he 
had equally broken another. Moreover, the law 
is for the assistance of those who obey it and 
not those who violate it, and when two parties 
are both in the same wrong, the Court helps 
neither. ’ ’ 

Bishop on Marriage and Divorce, 5 Add. 
Section 87, Vol. 2. 

“The right to set up one matrimonial offense 
iu bar of another is an application of the equita¬ 
ble rule that one who invokes the aid of a court 
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must come into it with a clear conscieneje and 
clean hands. Divorce is a remedy for the inno- 
cent and injured, and the plaintiff who has him¬ 
self broken the marriage contract cannot ask 
to be relieved from its obligations because his 
spouse may also have broken it.” 

Day vs. Day (syllabus of case), 71 Kans. 
385. | 

“It has been frequently declared, that in 
every divorce action there are three parties—the 
plaintiff, the defendant, and the state: ‘dnd if 
there is any collusion or fraud between the par¬ 
ties, or if any acts are developed at the! trial 
which make it inequitable or unjust for a divorce 
to be granted, the Court must see to it that a 
decree for divorce is not entered.’ 

“So, if there was evidence either sustaining, 
or tending to sustain the charges made by the 
husband, it was the duty of the court, 4 ijn the 
interests of the state and to conserve public 
morals, to fully investigate the charge 

* * * y f f 

Garver v . Garver, 52 Colo., 227. 

“ * * * a cause is never concluded against 

the judge although it may be concluded against 
the parties, because in a divorce case the sthte or 
the public is presumed to be a party in interest. 
Therefore if the defendant fails to set out af¬ 
firmative matter relied on as a defense, the jcourt 
may still, as representing the people, permit the 
introduction of evidence tending to defeat the 
plaintiff’s action, or the court may on its! own 
motion elicit such evidence. 

Owen v. Owen, 48 Mo. App. 208. 
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“One shown to he guilty of adultery cannot 
have a divorce for adultery committed by the 
other * * * or any other relief.” 

Burke v. Burke, 44 Ivans. 307. 

See also Fisher v. Fisher, 95 Md. 314. 

Decker v. Decker, 193 Ill. 285. 

Further Comments on the Court’s Rejection of Testi¬ 
mony Offered by Defendant in Sur-rebuttal. 

A reading of the record will show to the Court that 
the plaintiff, as it was her right to do, limited her case 
in chief to the proof of the material averments of her 
bill of complaint. She did not anticipate any defense, 
nor did she offer any testimony regarding the Illinois 
Court decree. Neither did she offer in her case in 
chief, proof as the basis for an allowance of alimony 
or of the extraordinary relief of having a dower in¬ 
terest iii defendant’s property retained for her benefit, 
although it is fair to say, in resting her case in chief, 
counsel stated, in effect, that there was some evidence 
which he was unable then to get at the Office of the 
Probate Court which he expected to offer, but he did 
not state the nature of this evidence. The defendants, 
in their case in chief, as it was their right and duty to 
do, limited themselves to the testimony regarding the 
Illinois divorce decree, the law regulating the Illinois 
divorce proceeding, introduction of a certified copy of 
the decree in evidence, proof of the marriage of the 
defendant to the codefendant following the Illinois 
divorce decree and testimony showing that the plain¬ 
tiff (Gertrude M. Benson) had not filed any action in 
the Courts of Cook County, Illinois, to set aside the 
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decree of divorce (Record pp. 46 to 51). Plaintiff, in 
rebuttal, attacked the Illinois divorce decree b\f offer- 
ing in evidence a certified copy of the entire | record 
of the proceeding in which that decree was entered, 
and another Illinois statute regarding service of 
process; then plaintiff testified, at considerable length, 
regarding her residence following the date of hejr sepa¬ 
ration from the defendant and the bringing jof the 
divorce action and, also, offered testimony as a basis 
for an award of alimony and the other incidental relief, 
particularly proof concerning plaintiff's faculties, 
where he had lived and worked following his marriage 
with the codefendant, facts regarding the former resi¬ 
dence of the codefendant and her former place!of em¬ 
ployment, and the places of employment of the de¬ 
fendant prior to his separation from the plaintiff; all 
of this evidence so offered by the plaintiff was received. 
Plaintiff then rested, following which the defendants 

moved the court to dismiss the bill of complaint for 

| 

reasons assigned on pages 71 and 72 of the Record. 
The Court overruled this motion and, at the saipe time, 
announced that “it did not give full faith and credit 
to the decree of the Illinois Court," and thej Court 
struck out the said decree from the testimony (Record 
p. 72). It is thus clearly shown that the first testi- 

i 

mony in opposition to the Illinois divorce decijee was 
in plaintiff's rebuttal; and that plaintiff introduced 


testimonv relating to new matter 


going 


both!to the 


principal issues involved and to the incidental relief 
of alimony and the retention of dower in defendant’s 
property, also, by way of rebuttal. As aforesaid, the 


i 
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only testimony bearing upon alimony and property 
rights offered by the plaintiff was in her rebuttal. Not¬ 
withstanding all of this, the Court ruled (Record p. 
72, 75, 76, 77, 78, 79, 82, 83) that the only testimony 
which the defendants might offer in sur-rebuttal was 
testimony bearing upon the validity of the Illinois 
divorce decree. To give the exact language of the 
Court, reference is had to Record pages 75, 76.: 


“The Court: Objection sustained. I am per¬ 
mitting this, after vou have closed your case, 
only as testimony going to the effect of sustain¬ 
ing your jurisdiction of the Illinois Court, and 
nothing else/’ 


Again, on page 77, in connection with a proffer of testi¬ 
mony made for the alleged purpose of showing that the 
plaintiff was guilty of infidelity and that she frequently 
associated with men, the Court said: 


“Why, vou offered in evidence—the onlv evi- 
deuce vou offered was this decree, and then 

w * 

closed your case. Now, I do not think it is ap¬ 
propriate for you to reopen it, and offer the 
proof that you are suggesting now.” 

j 

Further, as indicative of the limitations placed by the 
Court upon sur-rebuttal testimony, notwithstanding the 
broad scope of the rebuttal testimony, on page 76 of the 
record appears a comprehensive proffer of testimony 
made by defendant's counsel for the stated purpose 
of showing that the plaintiff, herself, deserted the de¬ 
fendant without cause: that defendant invited her to 

i 

come back on numerous occasions, but she would not 
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come back; that she was guilty of frequently'associ¬ 
ating with other men before their separation, gnd the 
positive statement made by counsel for the defendant 
in the following language: 

“We do.set up and charge that this poman 
committed adultery. We charge her with asso- 
ciation with other men, that she is guilty of 
adultery * * (Record p. 76). 


To this concrete proposition to prove the kind of 

wrongdoing indicated, both bv the testimony 'of de- 

1 

fendant and other witnesses, counsel for the pjaintiff: 
made the following motion: 

j 

Mr. Neudecker, for plaintiff: “Now, j just a 
minute. I move to strike out the statement 
about what he expects to prove by this Witness 
with reference to anv act, commission of omis- 
sion of this plaintiff, for the reason that it ap¬ 
pears, by his answer, which is sworn to, that all 
of this information is hearsay so far qs this 
witness is concerned.” 

“The Court: The Court strikes it out bn that 

i 

ground. ’ 7 

j 

Following this, the Court stated that it did not think 
it appropriate for counsel for the defendants to reopen 
the case and offer proof of the kind they suggested. 
Apparently, the Court considered it a reopenjing of 
the case to offer sur-rebuttal testimony, whicli, it is 
respectfully submitted, was not a reopening of the case, 
but a continuing of the same in a logical manner^ (Rec¬ 
ord pp. 75, 76). 

The record will indicate other proffers of testimony 
which defendants contend were improperly rejected. 
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Among these was a proffer made while one Grey 
Rutherford was testifying as a witness for defendants, 
in the form of a question which was objected to by 
counsel for the plaintiff and excluded by the Court. 

I 

The question bore upon the good faith of the defend¬ 
ant in going to Illinois to live, an issue which has been 
raised tjy the plaintiff in her rebuttal. The witness 
testified that he had a conversation with, defendant, 
Gordon W. Benson, about the latter’s going to Chicago 
to live, about ten days before he went to that city. The 
witness was then asked what, if anything, did the de¬ 
fendant say to him in this conversation, on the subject 
of going to Chicago. On objection by plaintiff’s coun¬ 
sel, the question was excluded. Counsel for the de¬ 
fendant then offered to tell the Court what they pro¬ 
posed to show by the answer sought to be elicited, but 
the Court responded, 

that it didn’t care what they proposed to show; 
that the Court had ruled against the offer; that 
defendant was offering to prove what the de¬ 
fendant said to witness and the Court was not 
going to permit it (Record, p. 84). 

Counsel for the defendants then were granted per¬ 
mission by the Court to state what they were going to 
prove by the question asked, and the Court was told 
that they proposed to prove by the witness that some 
ten davs before the defendant Gordon W. Benson went 
to Chicago to live, he told the witness that he was mov¬ 
ing to Chicago with the intention of making that his 
future home. The Court rejected this testimony to 
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which an exception was taken (Record, pp. 84, 85}. It 
is respectfully submitted, that it is a perfectly proper 
way of proving- an intention of a person in any li'ne of 
conduct to show what such person said about it^ at a 
time when no controversy regarding such intention 
had arisen. Particularly is this testimony admissible, 
where the question of domicile is the issue. 

In conclusion, the defendants respectfully submit, 
that the evidence offered for that purpose is insuf¬ 
ficient to impeach or discredit the Illinois divorce de¬ 
cree relied upon by them. As aforementioned, the 
clerk of the Illinois Court strictly complied with the 
statute regarding the mailing of notice; this leaves 
only the plaintiff’s contention that the defendant per¬ 
petrated a fraud on the Court that entered the divorce 
decree, in his affidavit regarding the last residence of 
the plaintiff. It would seem that his reasons, asi testi¬ 
fied to, for stating that the address given in thalt affi¬ 
davit was the last residence of his wife wohld be 
sufficient to negative any idea of fraud, without fur¬ 
ther comment. Nevertheless, defendants fee} im¬ 
pelled to call the Court’s attention to certainj legal 
presumptions in point. 

i 

4 ‘All acts are presumed to be rightfully and 
regularly done.” 

“The law will presume in favor of hbnesty 
and against fraud; it will, moreover, stfongly 
presume against the commission of a criminal 
act, e. g., that a witness has perjured himself.” 


The following quotation from a former decision of 
this Court seems to be appropriate: 


i 
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k ‘It is a serious thing to refuse to give credit 
to the judgments or decrees of the Courts of a 
State of the Union whose general jurisdiction 
of the subject-matter is undoubted, by reason 
of special facts or circumstances that would de¬ 
prive them of that jurisdiction in a particular 
case. The seriousness of the situation is in¬ 
creased by the fact that the appellant, upon the 
faith of the decree attacked, has contracted an¬ 
other marriage which would be void if that de¬ 
cree was rendered without jurisdiction of the 
rem, or of the person of the defendant therein.” 

Rhodes v. Rhodes, 36 App. D. C. 269. 

However, wholly apart from consideration of the 
validity of this divorce decree, the Court below com¬ 
mitted reversible error in denying to the defendants 
the right to offer testimony regarding the conduct of 
the plaintiff, hereinbefore more particularly specified. 
It was the duty of the Court, of its own volition, to 
call for proof of the facts complained of, if they were 
of such a character as would have denied to the plain¬ 
tiff the right of a divorce. This duty of the Court to 
investigate such charges, whenever they are made 
known, continues to the entry of the final decree; and 
until that time, the proof is competent and admissible 
at any stage of the proceeding. 

Fisher v. Fisher, supra. 

Decker v. Decker, supra. 

So far as the interlocutory decree appealed from in 
case No. 4938 is concerned—even though the plaintiff 
had been entitled to a divorce, the matter of alimony, 
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counsel fees and the preservation of a dower interest 
in defendant’s property would not have followed as a 
necessary incident, but would have been allowable 
under the sound discretion of the Court. And the 
Court could not exercise that sound discretion which 
the law contemplates, without receiving proof of mate¬ 
rial facts going to the very crux of the incidental felief 
granted. This is true iiyrespect of the proffered proof 
upon the point of which.the parties deserted the other 
as well as upon the marital misconduct of every char¬ 
acter alleged against the plaintiff in defendant’s 
answer. And in respect of the appeal from the| tinal 
decree in case No. 5006, it is again urged that the proof 
of the facts offered to be proved by defendants in!their 
sur-rebuttal testimony, and which proof it was the 
duty of the Court to hear no matter when offered, if 
established by a fair preponderance of the testiihony, 
would have denied to the plaintiff the relief which she 
asked and which she was given in the final decree. 

Respectfully submitted, 

JOHN C. KRAMER, 

THOMAS H. PATTERSON, j 

Attorneys for Appellants. 
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